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Procedural History

On duly 20, 1999, David W. Pickett ( hereinafter “Pickett”), aformer employee of the
Tennessee Vdley Authority, (“TVA”), filed acomplaint dleging that TVA and two individuas engaged
in discriminatory acts of retdiation againgt him in violaion of various environmenta whistleblower
satutes, including the Clean Air Act, 42 U.S.C. 7622, (CAA); the Comprehensive Environmental



Response, Compensation, and Liability Act, 42 U.S.C. 9610, (CERCLA); the Solid Waste Disposa
Act, 42 U.S.C. 6971, (SWD); the Safe Drinking Water Act, 42 U.S.C. 300j-9,(SDW); the Federal
Water Pollution Control Act, 33 U.S.C. 1367,(FWPC); and the Toxic Substances Control Act, 15
U.S.C. 2622,(TSC), when they petitioned the Department of Labor, Office of Workers Compensation
Programs (OWCP) to terminate the disability benefits Pickett was receiving under the Federa
Employees Compensation Act (FECA), and then dlegedly refused to rehire him. The FECA benefits
program is administered by the OWCP. On August 9, 2000, that claim was dismissed by Order of
another administrative law judge, on the basis that the Complainant hed failed to file in atimely manner.!
On November 16, 2000 the Adminigtrative Review Board (*“ARB”) denied Complainant’ s requests for
reconsderation. | understand that this action has been appeded. See ALJ15, 10 ; Transcript of the
September 17th conference, 28.
On March 30, 2001, Pickett filed the current claim aleging blacklisting, againgt Tennessee
Valley Authority, the TVA Inspector Generd, TVA Inspector Genera (IG) investigator Craig Y ates®
and TVA Chairman Craven Crowedl. According to the complaint, in retdiation for Mr. Pickett*s
protected activity in pursuit of his pending DOL case againgt TVA, Ingpector Generd, pending
before the Adminigrative Law Judge. Respondents have harassed Mr. Pickett, visiting an Oak
Ridge Fabricators and President Scott E. Greer?, afriend of Mr. Pickett*s demanding to see
records of Mr. Pickett*s earning of some $1500 in legdl income while his dissbility leave was
suspended pending his successful gpped to the DOL Employee Compensation Appeal Board
(ECAB), which ruled in Mr. Pickett*s favor on November 28, 2000.
Pickett aleged further:

Without making an appointment. Respondent Y ates went to Mr. Greerts[aformer
employer of Mr. Pickett] place of busnesstoday, first demanding that an employee provide
business records. Then meseting with Mr. Green, Respondent Y ates wasted some thirty minutes
of histime, with cusomers waiting, making illega blackligting remarks to the employer, violating
Mr. Pickett*s whistleblower and privacy rights by:

a dating that Mr. Pickett was a mdingerer:

b. gtating that “our doctors’ had determined that Mr. Pickett was not hurt and could go
back to work;

C. meaking fun of Mr. Pickett for living & home with his parents a age 36

d. violated Mr. Pickett*s right to confidentidity by reveding he was recaiving “fulll
disability” and TVA had recently ‘cut him a check for $50,000”;

e repestedly demanding to see Mr.Greerts payroll1 check and computer records,

f. gating that DCL OWCP had sent him there to investigate, claiming he — was not there
for TVA;

s} asking how much money Mr. Pickett made;

h. telling him specific details of Mr. Pickett*s case:

i repeetedly threatened him with a subpoena for business records;

] asked how he would fed if someone said their back was hurt and paid them for full
disability and they went and worked for someone else;

k. telling him about Mr. Pickett*s softball and other activities,
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l. dating that his back hurt but he had to work everyday:

m. dating that his 20 year old son wanted to move out but he told him he had to pay his
own way when he moved out and didrt understand why someone 38 years old il
lived a home. obsessing on the issug

n. discussng mattersin front of Mr. Greert's secretary, who entered the conference room,

not waiting for her to leave: and

0. dating that Mr. Pickett*s case would not ook good in front of ajury, which would find

Mr. Pickett to be amalingerer.
Mr. Green informed Respondent Y ates that Mr. Pickett did nothing wrong and would
have starved without help from Mr. Pickett’ s parents and friends. Thereupon, Respondent

Y ates repeatedly threatened to obtain a court subpoenafor business records regarding the

$1500 in income.

Respondent Y ates told Mr. Green he was looking for Mr. Pickett. In response. Mr.

Pickett-caled Mr. Y ates, who proceed to intimidate and harass him via telephone. Respondent

Y ates was instructed to contact Mr. Pickett*s counsd.

According to the complaint and additiond pleadings and arguments on the record, Pickett
expressed atheory that TVA had engaged in a pattern of animus againgt Pickett; that any investigation
of the workers' compensation claim was only a pretext to blacklist and otherwise diminish Pickett.
Initidly, Pickett requested aremand of the claim to the Department of Labor, Occupationa Safety and
Hedth Adminigtration (“OSHA”), on the basis that they did not investigate this matter.* That request
was denied by another administrative law judge.® At firt, this case had been filed as an Energy
Reorganization Act case®, but | entered an order closing out that case, and adopting all of those
pleadings.

Prior to hearing, TVA moved for summary judgment (ALJ11). Pickett filed a response entitled
“Motion to Strike an Improper Motion for Summary Judgment and Objection to TVA’s Mideading
Arguments’ (ALJ-13). Both contained affidavits. A prehearing conference was held on September 7,
2001, a which time | ruled that this matter would be held in abeyance (ALJ-15). The sandard for
granting summary decision is set forth at 29 C.F.R. 818.40(d). This section, which is derived from Fed.
R. Civ. P. 56, permits an ALJ to recommend summary decision for ether party where “there isno
genuine issue asto any materid fact.” 29 C.F.R. §18.40(d). The non-moving party must present
affirmative evidence in order to defeat a properly supported motion for summary judgment. Gillilian
v. Tennessee Valley Authority, 91-ERA-31 (Sec’'y 8/28/95) (Citing Anderson v. Liberty L obby,
Inc., 477 U.S. 242, 247 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986)). The
determination of whether agenuine issue of materid fact exists must be made viewing al the evidence
and factua inferencesin the light most favorable to the non-movant. 1d. (Citing OF CCP v. CSX
Transp., Inc., 88-OFC-24 (Asst. Sec'y 10/13/94)). See Also Laniok v. Advisory Committee, 935
F.2d 1360 (2d Cir. 1991) (denying summary judgment based on the existence of genuine issues of
materid fact which the trid court had incorrectly assumed in favor of moving party); George v. Mobil
Oil Corp., 739 F.Supp. 1577 (S.D.N.Y. 1990) (denying summary judgment even though many of the
Bormann factors, as discussed below, weighed in defendants favor because genuine issues of materia
fact remained as to whether plaintiff voluntarily executed the reease). Because, after areview of the
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case law presented and the affidavit materid, | determined that there were issues of materid fact that
were in dispute, the motion and counter-motions were denied pending receipt of tesimony. At the time,
| ds0 questioned whether there was an absolute privilege for the actions of Yaesin investigation. A
second prehearing conference was held on September 17, 2001.

A hearing was held in Knoxville, Tennessee from September 19 to 21, 2001. The Complainant
is represented by Edward A. Savin, J., Esquire, St. Augustine, Florida. The Respondent is
represented by Maureen H. Dunn, Esquire, TVA Generd Counsel, Thomas F. Fine, Esquire, Assistant
Generd Counsd, Linda J. Sales-Long, Esquire, and Dillis D. Freeman, J ., Esquire. Mr. Fineand Ms.
Sdes Long tried the case for TVA. Thirty three (33) adminigrative law judge (ALJ) Exhibits were
entered into evidence.” Fourteen (14) Complainant’s exhibits (“ CX”") were admitted as were ten (10)
TVA exhibits (‘RX”).8 Pickett, Green, Y ates, Donad Hickman, Debra Y oungblood, Nancy Branham,
and Dale Hamilton al testified. At the request of the parties, the record remained open to receive briefs.
These have been received, and Mr. Savin dso filed areply brief, Proposed Findings of Facts and
Conclusions of Law, and a* Supplemental Citation and Notice of Filing”. The transcript (hereinafter
“TR") has dso been recaived. All of these are hereby made a part of the record.

On January 2, 2002, Pickett submitted the “ supplementa citation and notice of filing.” Included
was a newspaper item that set forth certain bonuses paid to TVA employees® On January 4, TVA
move to strike. TVA aso argues that the article contains severd layers of hearsay.'® A party who
wishes to add evidence to the record must show that new and material evidence has become available
which was not readily available prior to the closing of the record. 29 C.F.R. § 18.54(c). At theend of
the hearing, the record was closed. Pickett did not alege that the information was not readily available
at the time of hearing, or that he is prejudiced in any manner, and therefore, thereis no basis to reopen
the record.

The parties stipulated to the following:

1. Pickett was formerly employed by the Tennessee Valey Authority.
2. Pickett was injured on the job while working for the Tennessee Vdley Authority and
collected benefits under the Federal Employees Compensation Act (“FECA”) for at
least some period of time.
3. Pickett filed a previous complaint with the Department of Labor under the employee
protection provisons of a number of the environmenta protection satutes.
4. The Office of the Ingpector Generd (*OIG”), and in particular, Specia Agent Craig
Y ates, was aware of that previous complaint.

(TR, 19-20).

At the conclusion of the hearing, | dismissed dl the respondents other than TVA and TVA
OIG. TR, 572-74, 579.1* “Employers’ are the only entities subject to being named in complaints under
the employee protection provisons. There hasto be some form of employment relationship between
the complainant and the respondent. Cf. Stephenson v. NASA, No. 94-TSC-5 (Sec'y July 3, 1995)
(Secretary of Labor holding that only employers, and not individuas, may be held ligble for violations of
the employee protection provisions of the environmenta statutes); Kesterson v. Y-12 Nuclear
Weapons Plant, No. 95-CAA-12 (ALJ Aug. 5, 1996) (dismissing individual employees where
complainant failed to dlege an employment relaionship rather than amere supervisory relationship);
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Varnadorev. Oak Ridge Nat’'l Lab., No. 95-ERA-1, at 6 (ALJ Sept. 20, 1995) (“Moreover,
individuals who are not employers are not subject to liability under the employee protection provisons
of the TSCA and the CAA.”); Stephenson v. NASA, supra, a 2 (ALJJune 21, 1994) (“The
prohibition in both [the TSCA] and [the CAA] begin with the identical language ‘[n]o employer may
discharge any employee or otherwise discriminate againgt any employee. ... It thus gppearson its
face that aperson who is not, an employer is not subject to these statutory prohibitions and, thus,
cannot be said to violate either employee protection satute.”); see Wathen v. Gen. Elec. Co.,

115 F.3d 400, 405 (6th Cir. 1997) (“[A]n individua employee/supervisor, who does not otherwise
qudify asan ‘employer, may not be hdd persondly liable under Title VII.”); Pritchard v. S. Co.
Servs,, Inc., 102 F.3d 1118, 1119 n.7 (11th Cir. 1996) (“ Pritchard’s remedy for any discrimination
she may have suffered on account of her dleged disahility lies againgt her employer, not individud
officers of her employer.”); Welch v. Cook County Clerk’s Office, 36 F. Supp. 2d 1033, 1041
(N.D. 11l. 1999) (“Because Defendants Teater, Robinson, Murray, Jackson-Hallen, and LaMont do not
quaify as employers, the Title VII clams againg them as individuds are dismissed.”)

| am advised that the same issue was congdered in aprior determination. | do not accept the
prior determination as precedent or as collateral estoppel on thisissue, but | accept that it may be
ingructive. The same result was reached by Judge Stuart Levin in Pickett’ s previous complaint under
many of the same statutes he relies on here.!?

At no time was Pickett employed by the TVA OIG. He states no basis whatsoever for naming
OIG asarespondent. Indeed, he has not even aleged that he was employed by OIG. Pickett has not
offered asngle fact indicating or even dluding to the existence of any employment relationship between
him and OIG. Nor has he cited to any law in support of hisargument. Accordingly, no clam of
retdiatory action may lie againgt the TVA OIG and OIG, as a separate entity, gpart from TVA, ishereby
dismissed from this action.

Pickett aso moved to treat the Department of Labor, Office of Workers Compensation
(“OWCP’) as aparty to this proceeding. ALJ14. | ruled that the Department of Labor isnot an
“employer” and that relief can be addressed only through the Department of Labor under the Satute (See
TR, 22).

Prior Actsand Pattern of Conduct

Both parties make reference to the prior action. The facts at issue in this case begin with the
March 30, 2001 visit by Yates. Therecord, as| explain later, shows that because Y ates had been the
investigator in some prior actions involving Pickett, he had a potentia motive and he had the opportunity
to have committed some of the dleged conduct set out by the complaint. Pickett requests that | review the
prior record to determine whether there has been amistake of fact or law. However, none of the
whistleblower acts and the regulations provide for thistype of review. Later in thisdecison, | enumerate
the nature and gpplication of a qudified privilege, that is granted to Yaes and TVA for an investigation of
the FECA matter. Therefore, the communication of information relevant to the FECA caseis not part of
apatern that is actionable. | find that Pickett failsto distinguish between those acts that are privileged and
those that may be evidence of blacklisting. Moreover, | do not find that the acts that are aleged to bear
amilarity create any kind of a pattern of blacklisting against Pickett based on the current complaint.

However, as both parties have argued the same history, | accept that language from Pickett v.
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TVA, ALJNo. 2000-CAA-0009 (Aug. 9, 2000), appea pending, ARB No. 00-076, is accurate:

The record shows that [Pickett] worked for TVA at its Widows Creek Fossil Plant near
Stevenson, Alabama On February 11, 1988, he injured his | eft shoulder, subsequently filed for
worker’s compensation, and received disability benefits from 1988 to 1999. From timeto time
during the period 1988-1993, TVA offered, but Pickett declined to accept, light duty assgnments
compatible with his physical cgpabilities as determined by his physicians. At the sametime, TVA
challenged Pickett’ s entitlement to benefits and provided OWCP with areport from Pickett’'s
physician confirming his physical capacity to perform the jobs he was offered. When OWCP
maintained Pickett in pay Status, TVA staff referred the matter to TVA'’ s Ingpector Generd (1G)
for invedtigation.

TVA’'sIG twice investigated Pickett. The |G’ sfirst report in 1991 confirmed Pickett’'s
disability. Two yearslater, circumstances changed. Pursuing a“tip” that Pickett’ s activities were
incompatible with his clam of totd disahility, the |G opened anew inquiry. Following an
investigation, the |G, gpparently impressed with Pickett's athletic cgpacity notwithstanding histotdl
disability, reported numerous ingtances in which Pickett engeged in physicd activities, including
softbdl, golf, jogging, riding a stationary bike, Taichi, coaching youth basketbal and baseball, and
teaching Karate. In June, 1993, TVA submitted the |G’ s report to OWCP, and on October 1,
1993, TVA terminated Pickett’ s employment. Thereafter, OWCP, in 1994, advised Pickett that
his benefits would be reduced. Facing a potentid reduction in benefits, Pickett gpplied for re-
employment, but TVA was, by then, in the process of downsizing its workforce and had no
vacant pogitions suitable for Pickett.

For the next five years, Pickett received FECA benefits including job training which
afforded him an Associate' s Degree in Engineering Technology from Pellissppi Community
College. On January 25, 1999, an OWCP Senior Claims Examiner determined that Pickett had
no continuing medical condition or disability asaresult of his on-the-job injury of February 11,
1988, and recommended termination of his compensation. A month later, OWCP informed
Pickett that his benefits would terminate. On March 9, 1999, Pickett notified TVA of OWCP's
decision and requested a “ starting date for employment.” He a so requested OWCP to
reconsder its decison terminating his compensation and OWCP denied his request on April 30,
1999. Two and one haf months later, Pickett filed his complaint aleging that TVA discriminated
againgt him as an environmenta whistleblower [dip op. at 2-3].

Pickett's FECA benefits were later restored after further review. Pickett & TVA, ECAB
No. 99-2220 (Nov. 28, 2000).%3

Over TVA aobjections, the prior record was proffered, but the parties stipulated that the prior
whistleblower decisions are part of thisrecord (TR, 17). This case arises out of Pickett’s activities during
the period he was not collecting FECA benefits—February, 1999 through November, 2000. After
Pickett was restored to the FECA rolls, he apparently informed OWCP that he had worked at Oak
Ridge Fabricators for at least part of the time he was not collecting benefits (RX-3 at 2; sseds0 TR,
470). This period dso covers part of the time that the parties were engaged in Pickett’ s prior
whigtleblower clam.

Pickett dlegesthat TVA has committed a continuing offense againgt him and that | must consider
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the clam history and TVA'’s dleged pattern of infractions in determining whether a prima facie case has
been made. See Pickett's Proposed Findings of Fact. Normaly, the prior claims, both the whistleblower
clam and the FECA dam are adminigrativey find.

However, | notethat in aletter dated April 18, 2001, after Pickett filed this clam, G. Dondd
Hickman (“Hickman™) in evduating Pickett’ s current charges, including “ unprofessond conduct” againgt
Y ates, discussed the prior whistleblowing claim pending at that time and stated that Brent Marquand,
Esquire, represented TVA in the matter. (RX -10). This evidence precipitates the admission of the prior
record, as it gives rise to the potential showing of a pattern of conduct.** In an abundance of caution,
given the context of RX-10, | permitted Pickett an opportunity to present evidence on whether prior
conduct could be proved. TVA filed aThird Motion in limine, requesting thet | limit any testimony and
exhibits a the hearing in this proceeding about the matters a issue in the first complaint.

During the course of the hearing, | admitted some evidence from the prior cases to permit Pickett
to attempt to lay afoundation for the charge of whistleblowing, especidly since the parties had stipulated
that there had been a prior complaint of whistleblowing. In cases where retdiatory intent may be an issue,
some evidence may gppear to be of little probative vaue until the evidence is considered asawhole."
Seater v. Southern California Edison Co., 95-ERA-13(ARB Sept. 27, 1996, dip op. a 6, n.6 See
aso Timmonsv. Mattingly Testing Services, 95-ERA-40 (ARB June 21, 1996.) | ruled on these
matters on the record. The prior record was entered as exhibit CX-1 and isincorporated by reference
into this record.’ | also permitted Pickett to attempt to show a pattern of conduct under 29 CFR §
18.406 Habit; routine practice, which dates:

Evidence of the habit of a person or of the routine practice of an organization, whether

corroborated or not and regardiess of the presence of eyewitnesses, is relevant to prove that the

conduct of the person or organization on a particular occason was in conformity with the habit or
routine practice.

At this point in the discussion, | distinguish between the use of evidence of prior acts as abassfor
the prima facie case, for use asimpeachment and for use to fashion aremedy if the clam is proved.
During the hearing, | made numerous rulings relative to the incluson and excluson on the basis of privacy,
privilege and on the basis that some of the matters that Pickett requested went solely to the prior claim,
were tangential to this case, were burdensome and were therefore, not admitted.® Therefore, the Motion
In Limine was accepted in part, but rejected for the most part.

Although Pickett dleged that there were Smilar acts of conduct relating to an overzedlous
investigation of Pickett’s FECA claims, Pickett failed to show that Yates prior conduct relatesto
Pickett’swhigtleblowing activity. | do not find any activities related to the FECA clam are actionae for
reasons st forth infra.

Specificaly, Pickett dleges that the following shows a pattern of blacklisting:

1. TVA’sinitiation of retaiatory OIG investigations (CX-1-5A,B,C,D,E,F,G);

2. ThelG's“investigating” Mr. Pickett incessantly, (CX-1--5A,B,C,D,E,F,G), despite TVA’S

knowledge he was entitled to compensation (CX-1-5C) and despite “second opinion” medical

opinions that he was disabled under OWCP standards (CX1-8);

3. Didtribution of defamatory information to a doctor and DOL (CX1-5F,G);

4. Refusd to re-employ Mr. Pickett, orchestrated with Susan Findley of the TVA Office of
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Genera Counsel (OGC), (CX-1-9A&B);

5. Referra of Mr. Pickett to biased physicians who rendered biased “ second opinions’ contrary

to the medica evidence (CX-1-7A&B, 1-8,1-10A,B,C,D,E,F,G); and

6. TVA’s admitted destruction of evidence (CX-1-12 & 1-13).

Such matters as surveillance, the dleged “firing” and the use of investigation are not proved to be
pattern of acts and are unconvincing as a“pretext” for blacklisting. Pickett has a proof problem in that the
time line on whistleblowing begins with the filing of the 1999 complaint and most of the activity that Pickett
dleges are dements of blacklisting took place many years prior to that. Judge Levin ruled and | agree,
after athorough review, that the 1999 claim was not timely as to those dlegations. Pickett fals to establish
a nexus between acts that occur as part of the FECA claim that was ongoing from 1988 to the present
and those activities. | aso note that dthough the acts were supposedly “incessant”, | note thet the time line
shows that there was limited investigation activity. Most of the conduct that Pickett describes occurred in
the period 1991 to 1993. See CX-1, 5D and CX- 2 1-14, CX-10. These events were the basis for the
dismissal of the 1999 complaint as untimely. | also note that there was no pattern to the investigations.

After acomplete review of the entire record, | reject Pickett’ s theory regarding past actsin that
he failed to show that there was any basis to reopen, revise or revist prior cases. The whistleblower acts
do not provide a mechanism for modification and do not establish a procedure to review prior decisons.
In any event, Pickett failed to prove that there are mistakes of fact or law, new and materid evidence or
any other bass to reopen or revise any of the prior actions. | find that none of the alegations made about
the prior record are pertinent asto TVA liability. Despite the adlegations relative to smilar conduct, | find
that the totdity of the matters complained about are privileged activities, or relate to mattersthat are
adminigratively find. See discusson, infra.

Moreover, Pickett’s severd motions to take adverse inferences and motions for default judgment
on the basis of gpplication of a conspiracy theory are denied. These are based on the assumption that
there is a nexus between Pickett’'s FECA case and his 1999 case and the current one. Pickett has failed
to show that there has been a pattern of conduct established by TVA, OWCP and/or OSHA to which
adverse inferences can be taken.

Rendition of Facts
March 30, 2001 Interview

The Department of Labor ECAB ruled in Pickett’ s favor on November 28, 2000, in Pickett's
FECA case (TR, 168). On March 30, 2001, Y ates visited Oak Ridge Fabricators (“ORF’) and its
president, Green. Before Y ates went to Oak Ridge Fabricators, DOL OWCP had sent a“Dear Madam”
letter to the firm (RX-3), requesting information regarding the FECA case. Pickett emphasizes that Oak
Ridge Fabricators does not employ any “madams.” (TR, 52).

Y ates testified that prior to this case, he had not formaly investigated any whistleblower cases
(TR, 59). Yatestedtified that his specidty was interna investigations, involving employee misconduct,
with a sub-specialty in workers compensation (TR, 60). However, Y ates attended a meseting of TVA
employees regarding Pickett’s 1999 whitleblower complaint and participated in that meeting by providing
information he had obtained in earlier investigations he had performed regarding Pickett’s FECA claim.
TR, 492. At the time of theinterview, Y ates knew that Pickett had filed a previous whistleblower clam
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(Stipulation, TR, 61). Y ates was authorized to go to Oak Ridge Fabricators by Dale Hamilton (Charles
Dae Hamilton, “Hamilton”), manager of internd investigations for the Ingpector Generd’s Office, TVA,
and Yates supervisor. TR, 451. Green isafriend of Pickett (TR,44). Oak Ridge Fabricatorsislocated
in Oliver Springs, Tennessee, and is a machine shop that employees about twenty people. (TR, 28).
Oliver Springsisavery smdl town. (TR, 156-7). As st forth above, Green advised Y ates that he and
Pickett were extremely good friends and that he did not want to get afriend in trouble (TR, 458, 460-61,
e TR, 43). Inresponse, Y ates told Green that Pickett was not in any trouble as far as he knew (TR,
460). Pickett had reported his employment with Oak Ridge Fabricators to OWCP and the employment
had been during a period of time he was not receiving FECA benefits (1d.). Y ates explained that OWCP
needed information about that employment as part of its process of determining what benefits Pickett was
entitled to under workers' compensation (1d.).

Green acknowledged that Pickett had worked for him and that the firm would have
records—such as a W-2 form, canceled checks—showing the amounts paid to Pickett (TR, 462).
However, Green said that he would need a subpoenato produce those records (TR, 459-62). Y ates
told Green that a subpoena might not be necessary depending on the nature and duration of Pickett's
employment (TR, 461, 463). Green voluntarily told Y ates that he was aware that Pickett was having a
difficult time and needed money (TR, 461). Green seemed co-operdtive. Y ates reported that Green said
that Pickett drove alight truck, answered the telephone and delivered machine parts in the Oak
Ridge/Knoxville area (TR, 461-63).1” He said that Pickett was paid $7 an hour and only averaged about
one or two days aweek, earning only about $1000 for al of 2000 (Id.).

According to Green, he could tell from Yates “tone’ that Y ates did not like Pickett (TR, 33). He
dlegestha dthough he did not inquire about TVA’s position regarding Pickett, Y ates provided
derogatory information about Pickett.!8

Green reported that Y ates stated that Pickett had received alump sum for over fifty thousand
dollars ($50,000.00) and was in current pay status for workers' compensation benefits (TR, 32-3, 35).
According to Y ates,

He was concerned about him having trouble making it during this period of time, when his benefits

wereterminated. And | did tell him that he would have been digible to receive -- | believe he

wouldve been digible to receive benefits rembursement for the period of time that he was off,
and that it was not uncommon for people like him on federd disability that were off for atwo year
period to receive in excess of fifty thousand dollars back pay. At thetime, I didn't know exactly
how much he had received.

TR, 467.

According to Green, Y ates stated that dthough he[Y ates] had aches and pains, he was able to
work (TR, 33). “[H]e said that he had doubts about David's case, that you know, their doctors said he
wasn't hurt, but David's doctors said hewas hurt.” TR, 37. “He asked me how I'd fed if one of my
workers was, you know, saying his back was hurting, wasn't working and he went to work for somebody
dse” (TR, 38).

Green dso dlegesthat Yates ridiculed Pickett. “[H]e said he couldn't believe somebody thirty-six
yearsold il lived at home“ TR, 40.° According to Y ates, Y ates asked Green where Pickett was
residing, and when Green said that Pickett was with his parents, he made no derogatory remark (TR,
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466-7). He did admit that he told Green he has a son who lives away from home part of the time (TR,
79-80).

Y ates denied making any of the accusatory statements about Pickett attributed to him by Green
(TR 77-79). He dso denied having any discussion about Pickett’s medica condition or about doctors
opinions (TR, 467).

After some additiona conversation, Y ates eft the premises, advisng Green that he doubted he
would be back, and he never returned (TR, 69, 78, 80-81, 464-67, 479). Green was the only person
he interviewed about OWCP sinformation request (TR, 74, 465). Later that day, Pickett telephoned
Y ates, objecting to the vidit. He left amessage on Yates answering machine (TR, 468; RX-6).

Green tedtified that he did not fed personaly threastened by Yates (TR, 41). He stated that
Pickett had not been fired, and that he quit the job voluntarily (TR, 42). Green would re-hire Pickett if
Oak Ridge Fabricators needed his services (TR, 43).

According to Pickett, Y ates knew of Pickett’s environmenta protected activity in railsing concerns
in the Widows Creek Steamplant workplace, including environment, safety and hedlth concerns; including
his concerns about overflowing scrubbers and resulting air and water pollution (TR, 157-60, 164, 508).

Green tedtified that Yatestried to depict Pickett in apoor light. “If | didn’'t know David, | would
walk away thinking terrible of him.” (TR, 51). To protect the record, Green kept detailed notes of
Yates vigt.

Pickett’ s Testimony

Pickett testified that he has a degree in environmenta engineering. He worked a TV A from 1985
until 1988, in the student generating plant training program. In 1987, he began work at the Widows
Creek Fossil Plant in Stevenson, Alabama (TR, 150-1).

According to Pickett, Widows Creek is“at its very best, | would say is probably the nastiest
place I've ever seenin my life.... from the very first day that | walked in the plant, | cited concerns over ail
inthe floors, flash cod in the floors, you know, scrap iron laying everywhere. | mean, you know, instead
of apower plant, it looked like a garbage dump. It looked like a scrap iron yard. 'Y ou know, nothing --
nothing was in order. Y ou know, papers laying everywhere, sweepers, that's what they cdl them, it's
what those laborers and janitors ride to sweep the floors, those things parked outside, whedls falling off of
them, tractor trailer full of parts, you know, parked right in the middle of your wak way waking into the
plant, just full of garbage and trash. They had trailers, you know, like atrailer park trailer, | reckon that
they used for atraining program of their own. Each plant hasits own training program. They had one of
those out there and you know, just rusted, nasty looking. The smell wasterrible. It was -- it was not
what | expected.” TR, 151-2.

Pickett aleges that he registered environmental complaints about scrubbers and scrubber tanks
when he was an employee at Widows Creek (TR, 153-4). Pickett testified that he told Y atesin 1992
about the aleged environmenta problems at Widows Creek “and TVA in generd.” TR, 157.

OSHA never interviewed him regarding thisclam. To Pickett’s knowledge, OSHA never
investigated the complaint filed on March the 30th, 2001.

When Green reported that Y ates did on March 30", he was upset.

...| fet like my rights had been violated again. He had came out to my house once before
years ago. And he had randomly threw my name dl around town. The man even went to
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my church. The man even knew what church | went to. | mean, | wouldn't even go to my
church for years because the man even went to my church in 1992 when he come out.
And | thought, you know, here we go again. Here, he's going to come out and dtart this
again, make me look like some kind of drug lord or some kind of villain or you know,
some kind of government swindler or something of that nature,

TR, 161.

Pickett won his Department of Labor, Employee Compensation Appea Board case on
November 28th, 2000. TVA has not offered him reinstatement (TR, 162).

TVA’spostionisthat Pickett isnot aTVA employee TVA “fired” Pickett in 1993 “right before |
was graduating college, ” while he was a student under the OWCP Federal Employee Compensation
Program. “...they just said | wasn't available for work.” TR, 162-3.

Green had told him that he received aletter from OWCP about employment at Oakridge
Fabricators. On March 30, “Green cdled me. And | was on my cellphone. And he goes, ‘TVA, one of
their people has been out here investigating you.” And | -- we was both in shock. And | said, ‘we will
discuss it no more, because I'm on a cdllphone and | don't want scanners or no one else to pick up on
this” And so then | went to his, straight to his business, which was like a couple hours after it happened.
And then that's when we discussed what Mr. Yates had said.” TR, 164-166.

Green dso taked to Yates. said that OWCP had sent to investigate. “ And he explained to me
that it was just ajob, that that was part of his job, what he was doing. “

Green isthe only person that Pickett knew that Y ates spoke to during the investigation (1d).

The OIG Investigation and Response to the OSHA Complaint
On March 30, Pickett caled Y ates to advise that he did not like the fact that he had been
investigated. Pickett took the position that the investigation was aper se incident of harassment. See
Pickett’ s Brief. Yatesdid not open afile on the investigation and did not draft an O2 form, which Pickett
argues should have been done (See Hamilton'stestimony TR, 417). Y ates testified that there are times,
...when we talk to people if we deem that the information we have obtained is not that -- theré's
not very much to it, you know, we don't have to do arecord of interview in that Stuation. It's not
done in every sngle Stuation where you tak to someone.
TR, 70. Helater said that an O2 form would have been limited to the interview while the report included
the reason for the interview (TR, 82).
Once Pickett’s complaint was received, Y ates was ingtructed by his supervisor to draft a report.
TR, 69, 81, 419. According to Hamilton,
Thereisapoalicy in our office that when an alegation is made againgt an agent, that you have to
look at the circumstances that surround that.
Infact, | have to make arecommendation to Mr. Hickman asto what | think, if there was any
misconduct or not. And then he actually has to respond to the |G as to whether there should be a
formad invedtigation or not.
TR, 419-20. Hamilton spoke to Y ates, read the Pickett complaint, and they determined that the March
30 incident was a*“preliminary inquiry” and found “ negative information”, meaning no further action was
required (TR, 82, 420).
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On April 9, Y ates rendered a report describing the March 30 interview. With respect to the
alegations that he had disparaged Pickett to Green, he noted:

Although Green and this agent talked briefly in generdities about workers® compensation, sports,

family, etc., there was no reference to Pickett*s workerst compensation claim or persond family

Stuation. This agent made no derogatory statements concerning Pickett during the brief

conversation with Green. In fact, Green explained how well Pickett was liked by peoplein the

Oliver Springs community. This agent responded to Green by admitting to hearing about Pickett*s

popularity in the community and that Pickett was even involved in church and community service

work.
RX-5,2. Upon receipt, Hamilton spoke to Yates again, and on April 12 drafted the letter recommending
no further action (RX-7). Thisletter, responding to Mr.Slavin, Pickett's attorney, had included some
dlegationsin aDOL filing that dleged professond misconduct by Specid Agent Y ates (Id). Hamilton
advised that in his opinion, Y ates had conducted himsdf in a professona manner (1d). Hamilton testified
that there was no need to open afile on Pickett (TR, 422-3).

Hamilton admitted that Y atesis a biased witness (TR, 432). Hamilton did not ask Y ates to verify
his statement and during the period from March 30 to April 12, when Hamilton wrote aletter exonerating
Y ates for any improper conduct during the March 20 interview, Y ates was not placed under oath (TR,
433; RX-7).

Hickman tegtified that dthough he had not read Pickett’ s complaint and did not know exactly
what the charges were againgt Yates, herdlied on “Yates integrity”:

I'm relying on the integrity of Mr. Yatesto tdl methe truth. | have never experienced a Stuation

where he has done anything, other than that. He did give me awritten explanation of his conduct

on the day in question. And | saw no reason to recommend to the |G that aformal interna

investigation of serious professionad misconduct, | saw no need for such an inquiry to be initiated.
TR, 322. After reviewing Yates report and “recognizing that Mr. Y ates smply was conducting routine
business at Oakridge Fabricators, | agreed that no forma inquiry was warranted.” TR, 344. Although
Hickman accepted Yates verson, he advised that if Pickett “gives me information that is credible that
dlegesthat TVA or someone a TVA took some affirmative action to discriminate againgt him because he
was awhistleblower, we would be interested in looking at thét..... (TR, 352).

Hickman tedtified that 1G investigators “ generdly understand” the provisions of whistleblower
regulaions (TR, 324). However, he admitted that his department had never held training sessons
involving blackligting (Tr, 325).

Blacklisting

Whigtleblower provisons "are intended to promote a working environment in which employees
are rdativdy free from the debilitating threat of employment reprisas for publicly asserting company
violations of satutes protecting the environment.” Passaic Valley Sewerage Comm'rsv. Department
of Labor, 992 F.2d 474, 478 (3d Cir. 1993). A blacklist isdefined asalist of persons or organizations
that have incurred disapproval or suspicion or are to be boycotted or otherwise pendized.® Therefore,
blacklisting is aform of reprisal.?! "Blackligting" is marking an individua "for specid avoidance,
antagonism, or enmity on the part of those who prepare the list or those among whom it isintended to
circulate"" Black's Law Dictionary, 154 (5th Ed. 1979). "Blacklisting is the quintessential
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discrimination, i.e., distinguishing in the treetment of employees by marking them for avoidance” Leveille
v. New York Air National Guard, 94-TSC-3 and 4 (Sec'y Dec. 11, 1995). Blackligting is "ingdious
and invidious [and] cannot easily be discerned.” Egenrieder v. Metropolitan Edison Co./G.P.U., 85-
ERA-23 (Secy Apr. 20, 1987). Blackligting violates whistleblower laws regardless of the recipient of the
information. See Earwood v. Dart Container Corp., 93-STA-16 (Sec'y Dec. 7, 1994) and Gaballa
v. The Atlantic Group, Inc., 94-ERA-9 (Sec'y Jan. 18, 1996)(reference checking company). Under
the Clean Air Act?, the following is set forth, as pertinent :
(a) Discharge or discrimination prohibited:
No employer may discharge any employee or otherwise discriminate againgt any employee with
respect to his compensation, terms, conditions, or privileges of employment because the employee
(or any person acting pursuant to arequest of the employee)--
(1) commenced, caused to be commenced, or is about to commence or cause to be
commenced a proceeding under this chapter or a proceeding for the administration or
enforcement of any requirement imposed under this chapter or under any applicable
implementation plan,
(2) tedtified or is @bout to testify in any such proceeding, or
(3) assisted or participated or is aout to assst or participate in any manner in such a
proceeding or in any other action to carry out the purposes of this chapter.
(b) Complaint charging unlawful discharge or discrimination; investigetion; order
(1) Any employee who believes that he has been discharged or otherwise discriminated
againg by any person in violaion of subsaction (&) of this section may, within thirty days
after such violation occurs, file (or have any person file on his behdf) a complaint with the
Secretary of Labor (hereinafter in this subsection referred to asthe "Secretary™) dleging
such discharge or discrimination. Upon receipt of such acomplaint, the Secretary shall
notify the person named in the complaint of the filing of the complaint.
(2)(A) Upon receipt of acomplaint filed under paragraph (1), the Secretary shal conduct
an invedtigation of the violaion dleged in the complaint. Within thirty days of the receipt of
such complaint, the Secretary shal complete such investigation and shdl notify in writing
the complainant (and any person acting in his behdaf) and the person dleged to have
committed such violation of the results of the investigation conducted pursuant to this
subparagraph. Within ninety days of the receipt of such complaint the Secretary shall,
unless the proceeding on the complaint is terminated by the Secretary on the basis of a
settlement entered into by the Secretary and the person dleged to have committed such
violation, issue an order ether providing the relief prescribed by subparagraph (B) or
denying the complaint. An order of the Secretary shdl be made on the record after notice
and opportunity for public hearing. The Secretary may not enter into a settlement
terminating a proceeding on a complaint without the participation and consent of the
complanant.
(B) If, in response to a complaint filed under paragraph (1), the Secretary determines that
aviolation of subsection (a) of this section has occurred, the Secretary shall order the
person who committed such violation to (i) take affirmative action to abate the violation,

-13-



and (i) rengate the complainant to his former position together with the compensation
(including back pay), terms, conditions, and privileges of his employment, and the
Secretary may order such person to provide compensatory damages to the complainant.
If an order isissued under this paragraph, the Secretary, at the request of the complainant,
shdl assess againg the person againg whom the order isissued asum equd to the
aggregate amount of al costs and expenses (including attorneys and expert witness fees)
reasonably incurred, as determined by the Secretary, by the complainant for, or in
connection with, the bringing of the complaint upon which the order was issued.

(9) Ddliberate violation by employee. Subsection (a) of this section shdl not apply with respect to
any employee who, acting without direction from his employer (or the employer's agent),
deliberately causes aviolation of any requirement of this chapter.

The implementing regulations state in part pertinent:

(b) Any employer is deemed to have violated the particular federd law and the regulationsin this
part if such employer intimidates, threatens, restrains, coerces, blacklists, discharges, or in any
other manner discriminates againgt any employee because the employee has

(1) Commenced or caused to be commenced, or is about to commence or cause to be
commenced, a proceeding under one of the Federd statuteslisted in § 24.1(a) or a
proceeding for the administration or enforcement of any requirement imposed under such
Federa dtatute;

(2) Tedtified or is about to testify in any such proceeding; or

(3) Assisted or participated, or is about to assist or participate, in any manner in such a
proceeding or in any other action to carry out the purposes of such Federd Satute.

(Emphasis added). 29 CFR 824.2(b). Note that there are Smilar provisionsin the other actsinvolved in

The fact that a possibly blacklisted complainant was not refused employment or did not suffer any
actud employment injury does not shield a respondent from liability. Leveille supra. In Leveille, the
blacklisting was smply marking an employee for avoidance in employment because she engaged in
protected activity; the communication of an adverse recommendation Smply was evidence of adecision to
blacklist the employee. The Secretary indicated that he would follow hisfinding in Earwood v. Dart
Container Corp., 93-STA-16 (Secy Dec. 7, 1994), that "effective enforcement of the Act requires a
prophylactic rule prohibiting improper references to an employee's protected activity whether or not the
employee has suffered damages or loss of employment opportunities as aresult.” A former supervisor's
Statement that he would not rehire aworker may be an instance of blacklisting. Webb v. Carolina Power
& Light Co., 93-ERA-42 (Secy July 14, 1995), citing Beckett v. Prudential Ins. Co. of America,
No. 94-CV-8305 (SAS), 1995 LEXIS 6513 (S.D. N.Y. May 15, 1995)("Poor recommendations ...
may be discriminatory practices if donein direct retdiation for aformer employee's opposition to an
unlawful employment practice"); compare Smith v. Continental Ins. Corp., 747 F.Supp. 275, 281 (D.
N.J. 1990), aff'd, 941 F.2d 1203 (3d Cir. 1991) (rgjecting claim of blacklisting where plaintiff admitted
she was unaware of any negative verba or written job references to prospective employers).

In Odom v. Anchor Lithkemko 96-WPC-1 (ARB Oct. 10, 1997), the ARB found that
Gaballa v. Atlantic Group, Inc., 94-ERA-9 (Sec'y Jan. 18, 1996), does not necessarily prohibit an
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employer from providing a negative reference once the employee has filed aretdiation clam. Rather, to
be discriminatory, such a communication must be motivated at least in part by protected activity. The
ARB noted that in Gabdla, the employer explicitly mentioned the employee's protected complaint of
retdiaion. It is unlawful discrimination when providing information concerning a complainant's
employment to an outside party to refer to the complainant's complaint about discrimination.
Discriminatory referencing violates the ERA regardless of the recipient of the information. See Earwood
v. Dart Container Corp., 93-STA-16 (Sec'y Dec. 7, 1994); Gaballa v. The Atlantic Group, Inc.,
supra.

InFrady v. Tennessee Valley Authority, 92-ERA- 19 and 34 (Sec'y Oct. 23, 1995), the
Complainant was unable to establish aclaim of blacklisting where there was no evidence that any
employee of the Respondent had intentionally interfered with any employment opportunity thet the
Complainant may have had available through a contractor that provided inspectors to the Respondent.

A verba statement made to hiring personnel can congtitute blacklisting; no document or written list
isrequired. Webb v. Carolina Power & Light Co., 93-ERA-42 (Secy July 14, 1995), citing Holden
v. Gulf States Utilities, 92-ERA-44, dip op. a 3, 13 n.8. (Sec'y Apr. 14, 1995).

Burden of Proof

A complainant hasthe initia burden to establish a prima facie case of discrimination for a
protected conduct. To prove a prima facie case under the employee protection provisons of the
environmenta whistleblower statutes an employee must establish that:

1. both the employer and the employee are subject to the Satute;

2. the employee was discharged or otherwise discriminated againgt with respect to compensation,

terms, privileges, or conditions of employment; and

3. the aleged discrimination arose because the employee was engaged in activity protected by the

Satute.

DeFordv. Secretary of Labor, 700 F.2d 281, 286 (6th Cir. 1983)(DeFord I); Mackowiak v.
University Nuclear Systems, Inc., 735 F.2d 1159, 1162 (9th Cir. 1984); 29 C.F.R. §24.2. To
edtablish aprima facie case of retdiation, the employee must show that he engaged in protected conduct,
that the employer was aware of it and that the employer took some adverse action againgt him. The
employee must present evidence sufficient to raise the inference that protected activity was the likely
reason for the adverse action. Dartey v. Zack Company of Chicago, 82-ERA-2 (Secretary, April 25,
1982), quoting Cohen v. Fred Mayer, Inc., 686 F.2d 793 (9th Cir. 1982); see dso Johnson v.
University of Cincinnati, 215 F.3d 561 (6™ Cir. 2000)?%, see Booker v. Brown & Williamson
Tobacco Co., 879 F.2d 1304, 1312 (6" Cir. 1989); Morrisv. Oldham County Fiscal Court, 201
F.3d 784, 791-92 (6" Cir. 2000); Bechtel Constr. Co. V. Secretary of Labor, 50 F.3d 926 (11th Cir.
1995).

However, if the trier of fact determines that a respondent's adverse treatment of a complainant
was motivated both by illegd and legitimate reasons, then the dual motive test becomes applicable. Under
the dual motive test, the respondent, in order to avoid liability, has the burden of persuasion to show by a
preponderance of the evidence that it would have reached the same decision even in the absence of the
protected conduct. Zinn v. University of Missouri, 93-ERA-34, 93-ERA-36 (ALJMay 23, 1994);
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Talbert v. Washington Public Power Supply System, 93-ERA-35, dip op. at 4 (ARB Sept. 27,
1996), quoting Carroll v. U.S. Dep't of Labor, No. 95-1729, 1996 U.S. App. LEXIS 3813 at *9 (8th
Cir. Mar. 5, 1996), quoting Stacks v. Southwestern Bell Yellow Pages, Inc., 996 F.2d 200, 202 (8th
Cir. 1993). In Talbert, the Board continued that "[€]vidence of actions or remarks of an employer
tending to reflect a discriminatory attitude may congtitute direct evidence. ... such evidence does not
include stray or random remarks in the workplace, statements by nondecisonmakers or statements by
decisonmakers unrelated to the decisiond process.” Id., dip op. a 4

A complainant must make a showing by a preponderance of the evidence that the protected
activity was a contributing factor to the unfavorable personnd action aleged in the complaint -- is
reasonable and entitled to deference by the courts. See 42 U.S.C. 8§ 5851(b)(3)(D); Johnson v.
Bechtel Const. Co., 95-ERA-11, dip op. a 2 (Sec'y Sept. 28, 1995); Dysert v. Florida Power
Corp., 93-ERA-21 (Sec'y Aug. 7, 1995), appeal docketed Dysert v. Sec'y of Labor, No. 95-3298
(11th Cir. Sept. 28, 1995); Yulev. BurnsInt'l Security Serv., 93-ERA-12, dip op. at 7-13 (Secy
May 24, 1995); see generally Grogan v. Garner, 498 U.S. 279 (1991). In Creekmore v. ABB Power
Systems Energy Services, Inc., 93-ERA-24 (Dep. Sec'y Feb. 14, 1996), the Deputy Secretary stated
that "[o]ne way for a complainant to establish that his protected activities were a contributing factor in the
adverse employment action is to show that the reason the respondent gave for taking the action was
pretextuad.” The ERA burdens of proof are gpplicable to clams arising under the TSCA whistleblower
provison. Wagoner v. Technical Products, Inc., 87-TSC-4 (Sec'y Nov. 20, 1990) (noting that in
practice, those burdens of proof had been applied in cases arising under dl of the statutes implemented in
29 C.F.R. Part 24, including SWD, CERCLA, CAA, STAA).

"Burden of proof,” as used in the this setting and under the Administrative Procedure Act is that
"[e]xcept as otherwise provided by Satute, the proponent of arule or order has the burden of proof”.
“Burden of proof” means burden of persuasion, not merdly burden of production. 5 U.S.C.A. § 556(d).
The drafters of the APA used the term "burden of proof” to mean the burden of persuasion. Director,
OWCP, Department of Labor v. Greenwich Collieries[Ondecko], 512 U.S. 267, 114 S.Ct. 2251
(1994).

Pickett’'s Status

Pickett, having filed and participated in the prior whistleblower actions bearing his name,
“commenced or caused to be commenced, or is about to commence or cause to be commenced, a
proceeding under one of the Federd statutes listed in 8 24.1()” and istherefore amember of a class
protected under 29 CFR 824.2. Whether he isa current or former TVA employee, he is protected from
blacklisting and adverse actions arisng out of the employment relaionship. Robinson v. Shell Qil Co.,
519 U.S. 337 (1997). TVA acknowledgesin its brief that Robinson provides protection againgt any
retaliation by TVA for hisfiling the previous complaint under the employee protection provisons of the
environmental Satutes.

Moreover, dthough the record shows that Pickett’ s employment was terminated, his workers
compensation claim remained pending, and as of the date of his complaint, he was ogtensibly in payment
satus. Pickett’s FECA benefits were restored by Pickett & TVA, ECAB No. 99-2220 (Nov. 28,
2000).%* Therefore, for FECA purposes, Pickett remained a TVA employee at the date of the dleged
violation.
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At thetime of the interview, Y ates knew that Pickett had filed a previous whistleblower clam
(Stipulation, TR, 61). Infact, he attended a TVA meeting when the Pickett whistleblower case was
discussed, and he was asked to provide background information about Pickett at that time (TR, 74, 492).
According to the testimony, Pickett aleged that in 1992, Y aes interviewed Pickett, with respect to his
FECA case. At that time, Pickett dlegedly told Y ates that there were environment, safety and hedlth
violations at the Widows Creek Steamplant, where Pickett worked, including his charge that scrubbers
were overflowing, resulting in air and water pollution; (TR, 157-60, 164). In his report, he noted that:

Due to Pickett*s pending lawsuit with TVA, Brent R. Marquand, Attorney, General Counsgl*s

office, was contacted concerning OWCPs request. According to Marquand, assistance from our

office should be no problem because OWCP was requesting the information from ORF-.
(RX- 5. I notethat the term, “ pending lawsuit” may include the prior whistleblower clam. | note that Mr.
Marquand s name appears on the submission to OSHA in this case (CX- 2).% | dso note that he was
record counsel in Case No. 1999-CAA-25 and Case No. 2000-CAA-0009, Pickett’s prior
whistleblower case. In testimony, Y ates did not deny that he was told about Pickett’s 1992
whigtleblower clams (TR, 65, 507). He said, however, that he could not remember the conversation
(1d.).

Reviewing the entire record, | find that Pickett, like Robinson is a aminimum, entitled to Satus
as awhistleblower, whether he is consdered to be aformer or current TVA employee. Additionaly, |
find that Pickett remainsa TVA employee, for purposes of whistleblower law, as long as his OWCP
clam remainsviable. | dso find that, under the whistle blower acts that are involved this case, Pickett
engaged in a protected activity, based on the 1999 complaint he had filed, and that the respondent was
aware of the protected activity.

Vicarious Liability

| dso accept that TVA isresponsible for the acts of Yates. Generdly thereis a presumption that
an agent is on the business of the employer and that the employer is respongble for the employee’ s cts.
When no tangible employment action is taken, a defending employer may raise an affirmative defense to
liability or damages, subject to proof by a preponderance of the evidence, see Fed. Rule Civ. Proc. 8(c).
Burlington Industries, Inc. v. Ellerth, 118 S.Ct. 2257 (June 26, 1998). The defense comprises two
necessary elements: (a) that the employer exercised reasonable care to prevent and correct promptly any
sexudly harassing behavior, and (b) that the plaintiff employee unreasonably failed to take advantage of
any preventive or corrective opportunities provided by the employer or to avoid harm otherwise. Taken
from Title VII cases. Restatement (Second) of Agency 8 219(2)(b)'s "aided in the agency relation” rule.
In Faragher v. Boca Raton, Fla, 118 S.Ct. 2275 (June 26, 1998), dso aTitle VII case, the Court
held that an employer is vicarioudy liable for actionable discrimination caused by a supervisor, but subject
to an affirmative defense looking to the reasonableness of the employer's conduct aswell asthat of a
plantiff victim.

Inthiscase, Yatesisa TVA employee, TVA clothed Y ates with the authority to investigate
Pickett, held his agency out to Green, and even designated Y ates as its “ management representative’ at
hearing. Moreover, TVA has not raised any affirmative defenses that would limit vicarious ligbility. See
also NASA v. FLRA, 527 U.S.229 (1999), affirming 120 F.3d 1208 (11th Cir. 1998), affirming, 50
F.L.RA. 601 (NASA held legdly responsible for actions of NASA 1G directed against NASA employee
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in retdiation for protected activity).
| dso note that OIG employees are dso TVA employees, subject to the same rules and
regulations as al other TVA employees.

Qualified Privilege or Immunity

Pickett makes three primary whistleblower charges againgt TVA

1. Agent Y ates performed “retdiaory OIG investigations’ and should not have personaly

obtained information from Oak Ridge Fabricators,;

2. That Agent Yates conduct, stlanding done, was sufficiently improper to warrant rdief under the

employee protection provisons.

3. That Yates and TVA wrongfully withheld information from OSHA, which was the agency

empowered to investigate the alegations.

TVA assartsthat TVA's efforts, through Agent Y ates, were privileged, and Pickett cannot sustain
aclam concerning them. TVA arguesthat it has a duty to cooperate with OWCP on the investigation of
FECA dams (TR, 363-64, 382) citing Department of Labor regulations that authorize Federal employers
to investigate clams of injury and/or disability by employees and mandate that such information be
supplied to OWCP. These regulations state in pertinent part that:

(& The employer isresponsible for submitting to OWCP dl relevant and probative factud and

medica evidence in its possession, or which it may acquire through investigation or other means.

Such evidence may be submitted at any time.

(b) The employer may ascertain the events surrounding an injury and the extent of disability where

it appears that an employee who alegestota disability may be performing other work, or may be

engaging in activities which would indicate less than total disability.
According to TVA, thisauthority isin addition to that given in § 10.118(a) [20 C.F.R. § 10.118 (2001);
e d0 TR, 382-83]. TVA impliesthat the duty to investigate provides the privilege.

The doctrine of qudified immunity shieds government officiads from ligbility, aswell as from suiit,
aslong astheir officid conduct does not violate clearly established statutory or congtitutiond rights of
which a reasonable person would have known. Charvat v. Eastern Ohio Regional Wastewater
Authority, 246 F.3d 607 (6th Cir., 2001).

In the ordinary sense, “privilege’ connotes aright or immunity granted as a peculiar benefit,
advantage, or favor.® The Rules of Evidence reference the Condtitution, statutory, common law and state
law principles regarding privilege:?” Although the Condtitution addresses “ privileges and immunities’, it
does not cover the present situation.?® A review of the FECA, and regulations at 20 C.F.R. Parts 1-25,
and the manud atached to it, does not disclose that an investigating officer isimmune or privileged in any
manner.?® | notethat TVA isawholly-owned corporate agency and instrumentdity of the United States,
edtablished by the Tennessee Valey Authority Act of 1933. TVA did not proffer regulations or written
policies that would establish any privilege. The Clean Air Act and other whistleblower statutes do not
expresdy grant such a privilege or immunity for any class of employer. However, | accept thet the
government is entitled to a privilege (or immunity) that is*qudified” in that aslong as an investigation is
meade for alegitimate purpose, it is qudifiedly privileged.

Immunity attaches to an officid's function, rather than to the officid's pogition. Thereisahigoricad
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immunity for the court and for court officids, which indudes lawyers, from civil ligility for making, or for
eiciting from witnesses, false or defamatory statementsin judicid proceedings, at least 0 long asthe
statements were related to the proceedings. | mbler v. Pachtman, 424 U.S. 409, 96 S.Ct. 984, 47
L.Ed.2d 128, Yasdlli v. Goff, 12 F.2d 396, 401-402, summarily aff'd, 275 U.S. 503, 48 S.Ct. 155, 72
L.Ed. 395. Therefore, prosecutors are entitled to absolute immunity for their "conduct in ‘initiating a
prosecution and in presenting the State's case," insofar as that conduct is ‘intimately associated with the
judicid phase of the crimind process’" Burnsv. Reed, 500 U.S. 478, 111 S.Ct. 1934, 1939, 114
L.Ed.2d 547 (1991). However, the courts have been "quite sparing” in recognizing protections of
absolute immunity, even for judges and court officers. Forrester v. White, 484 U.S. 219, 224 (1988).
By andogy to the civil rights laws, some officids perform "specid functions' thet are given qudified
immunity from suit. "[T]he officia seeking absolute immunity bears the burden of showing that such
immunity isjudtified for the function in question.” Burns, [478,] 486 [(1991)]; Antoinev. Byers &
Anderson, Inc., 508 U.S. 429, 432, and n.4. The Supreme Court has determined that most public
officids are entitled only to a qudified immunity. Harlow v. Fitzgerald, 457 U.S. 800, 807 (1982);
Butz v. Economou, 438 U.S. 478, 508 (1978). Under this form of immunity, government officials are
not subject to damages liability for the performance of their discretionary functions when "their conduct
does not violate clearly established statutory or congtitutiona rights of which a reasonable person would
haveknown." Harlow v. Fitzgerald, 457 U.S,, a 818. In most cases, qudified immunity is sufficient to
"protect officials who are required to exercise their discretion and the related public interest in encouraging
the vigorous exercise of officid authority.” Butz v. Economou, supra, a 506. The andysisis based on
the function to be performed. Y ates was not performing a discretionary function. Butz involved immunity
of an adminidrative law judge. If | were investigating, rather than hearing a case, | might well be acting in
an adminigtrative capacity, for which there is no absolute immunity. Antoine, supra.*

Conversdly, athough Pickett made references to an assertion under the Privacy Act, thet his
FECA information is“confidentid”, there is no evidence in this record that Pickett is protected by the
Privacy Act. When a person filesa clam in a public forum, those records are public information, unless
otherwise privileged.

In acaseinvolving crimind investigations, smilar to this case, Malley v. Briggs, 475 U.S. 335,
344-45 (1986), the Supreme Court made it clear that, in assessing the appropriate leve of officia
immunity, the function of a police officer goplying for awarrant is not equivaent to the function of a
prosecutor seeking an indictment, which may be absolutely privileged.®

TVA has not presented any argument or factsto show that Yates, if he engaged in blacklisting,
is entitled to invocation of aprivilege. Moreover, even if Yates may have had aqudified privilege, that
does not give an employer an absolute right to blacklist or defame a TVA employee who isin a protected
datus. Mogt of the case law involving qudified immunity or privilege rdates to defamation clams that are
amilar to blacklidting, in that they have some dementsin common. But in ablackligting case, the fact that a
possibly blacklisted complainant was not refused employment or did not suffer any actua employment
injury does not shield arespondent from liability. Leveille supra. In Leveille, the blacklisting was Smply
marking an employee for avoidance in employment because she engaged in protected activity; the
communication of an adverse recommendation Smply was evidence of adecison to blacklist the
employee. By andogy, Tennessee Courts have long held that “[d]efamatory words, fasely spoken or
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written of a party, which prgudice such person in his profession, trade or business, are actionable in
themsdves, without proof of specia damages” Bank v. Bowdre Bros., 23 SW. 131, 134 (1893);
Mattson v. Albert, 36 S\W. 1090 (1896); Williams v. McKee, 38 S.W. 730 (1897); J.B. James Co.
v. Bank, 58 SW. 261 (1900). The Court in Bowdre Bros. further hed that “[n]ext to imputations
which tend to deprive aman of hislife or liberty, or to exclude him from the comforts of society, may be
ranked those which affect him in his office, professon or means of livelihood. Bowdre Bros., 23 SW. at
134 (citing Newell, Defamation, Slander and Libel p. 168). In cases where retdiatory intent may be
an issue, some evidence may gppear to be of little probative vaue until the evidence is consdered asa
whole"" Seater v. Southern California Edison Co., supra, Timmonsv. Mattingly Testing
Services, supra. In conclusion, when the words spoken have such arelation to the profession or
occupation of the Complainant thet they directly tend to injure him in respect to it, or to impair confidence
in his character or ability, when from the nature of the business, great confidence must necessarily be
reposed, they are actionable, athough not applied by the speaker to the profession or occupation of the
plaintiff; but when they convey only a genera imputation upon his character, equaly injuriousto any one
of whom they might be spoken, they are not actionable, unless such gpplication be made. Townshend,
Slander & Libel, § 190, cited in Bodre Bros.

Again, by andogy, Tennessee recognizes that a conditiond privilegeis recognized in defamation a
context where an interest which defendant is seeking to vindicate or further is regarded as sufficiently
important to justify some latitude for making mistakes. Pate v. Service Merchandise Co., Inc., 959
S.W.2d 569, (Tenn.App.,1996); Southern Ice Co. v. Black, 189 SW. 861 (Tenn.,1916) (aqualified
privilege extends to adl communications made in good fath upon any subject-matter in which the party
communicating has an interest or in reference to which he has a duty to a person having a corresponding
interest). To determine whether a conditiond privilege exists, a court should look only to the occasion
itself or communication and must determine as matter of law and genera policy whether the occasion
crested some recognized duty or interest to make communication so asto make it privileged.
Restatement (Second) of Torts88 593-599. [T]he critica test of the existence of the privilegeisthe
crecumgantid judtification for the publication of the defamatory information. The critical elements of this
test are the appropriateness of the occasion on which the defamatory information is published, the
legitimacy of the interest thereby sought to be protected or promoted, and the pertinence of the receipt of
that information by the recipient. Erickson v. Marsh & McLennan Co., supra.

Asto prospective employers who are checking job references or investigating ajob history for
former or current employee, an employer has a qualified privilege to divulge information regarding a
former employee to a prospective employer. Information given to prospective employers create a
quaified privilege which extends to an employer who responds in good faith to the specific inquiries of a
third party regarding the qudifications of an employee. Snee v. Carter-Wallace, Inc., 2001 WL 849734
E.D.Pa Jul 02, 2001; Erickson v. Marsh & McLennan Co., 117 N.J. 539, 562, 569 A.2d 793, 805
(N.J.1990). Seealso Fresh v. Cutter, 73 Md. 87, 20 A. 774 (1890); Doane v. Grew, 220 Mass.
171, 107 N.E. 620 (1915); Carroll v. Owen, 178 Mich. 551, 146 N.W. 168 (1914); Moore v. St.
Joseph Nursing Home, Inc., 184 Mich.App. 766, 768, 459 N.W.2d 100 (1990). In blacklisting,
however, the communication must be at least motivated in part, by protected activity Satus. Gaballa,
supra.
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In mogt jurisdictions, adigtinction is made regarding whether the investigatory information is given
internally or to an outside party or entity. For example, under Michigan law, a supervisor was entitled to a
qudified privilege for statements made to co-workers or to prospective employers. Gonyea v. Motor
Parts Federal Credit Union, 192 Mich.App. 74, 480 N.W.2d 297, 126 Lab.Cas. P 57,475, 7 IER
Cases 539 Mich.App., Nov 19, 1991. An employer has the qudified privilege to defame an employee by
making statements to other employees whose duties interest them in the subject matter. Smith v. Fergan,
181 Mich.App. 594, 597, 450 N.W.2d 3 (1989). Even if some intra-corporate communications are
conditionaly privileged, in some dates, a condition of that privilege is that the satements not be made with
ill-will, are an issue of fact. Newman v. Legal Services Corp., 628 F.Supp. 535, 121 L.R.R.M. (BNA)
2962 D.D.C. Jan 27, 1986 See, e.g., Arsenault v. Allegheny Airlines, Inc., 485 F.Supp. 1373, 1379
(D.Mass)), aff'd without opinion, 636 F.2d 1199 (1st Cir.1980), cert. denied, 454 U.S. 821, 102
S.Ct. 105, 70 L.Ed.2d 93 (1981). Many other state jurisdictions recognize a qualified privilege, that can
be overcome if actud mdice s proved.*2Again in blacklisting, the communication must be a lease
motivated in part, by protected activity Satus. Gaballa, supra.

The facts relevant to the assertion of privilege show that on March 5, 2001, Nancy L. Branham, a
Clams Officer in TVA’sworkers compensation divison (“WCD”), received afacsmile tranamisson
from Gerald O. Halbur, an OWCP Claims Examiner in OWCP s Jacksonville, Florida, office (RX-3;
TR388-92). Thefacamile transmission consisted of a cover sheet and a copy of aletter OWCP had sent
to Oak Ridge Fabricators on March 2, 2001, requesting information about Pickett’s employment at Oak
Ridge Fabricators (RX-3). OWCP had requested that Oak Ridge Fabricators provide information about
the work performed by Pickett, the time period of his employment, the number of hours he worked per
week, his pay rate, and the reasons for hisleaving the job if he was no longer employed (RX-3 a 2). In
the cover sheet, Mr. Halbur requested TV A’ s assistance in getting the information which OWCP had
requested in its March 2, 2001, letter about Mr. Pickett’s job from Oak Ridge Fabricators (TR388-90;
RX-3a 1). Mr. Habur indicated that “[t]his office may be able to do a[wage earning capacity] off the
info” (RX-3 at 1; TR388-90). An OWCP determination on wage earning capacity could have led to a
reduction in Pickett's FECA benefits (TR389-90).

OWCP requests for information to TVA’s WCD are not unusua (TR367). WCD receives
written and ord requests for information from OWCP on adaily bass (TR367, 381). WCD responds to
such OWCP requests since, as both Ms. Branham and her supervisor, WCD Manager Debra L.

Y oungblood, testified, TVA is required to respond to OWCP requests for information and to provide to
OWCP whatever information may be pertinent to aclaim for FECA benefits (TR363-64, 382). See
20 C.F.R. §10.118 (2001).

WCD could not obtain the information requested by OWCP from any records within TVA since
the only source for the information was Oak Ridge Fabricators, an outsde business (TR, 361-63, 366).
Nor did WCD have ether the resources or the authority to try to obtain the information (TR, 380-81).
Accordingly, Ms. Branham, after discussng the matter with Ms. Y oungblood, caled OIG Specia Agent
Craig A. Yates and asked for his help in getting the information requested by OWCP and sent
Mr. Halbur’ s request onto Agent Yates (TR, 364-66, 393; RX-4). Her request to Agent Y ates was not
unusua—in such circumstances, she routingly requested the assistance of the OIG in collecting
information (TR, 381-82, 397).
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Y ates routinely worked on workers' compensation mattersfor TVA's OIG (TR, 440-41). On
March 19, 2001, Ms. Branham caled him to request OIG assistance in obtaining the information
requested by OWCP about Pickett’s employment with Oak Ridge Fabricators (RX-4; TR, 396). Such
requests from WCD to OIG were not rare (TR, 415-16, 445-48). Ms. Branham told Agent Y ates that
OWCP had not received any response to the request and had asked TV A for assstance in obtaining the
information (TR, 397, 449). She followed up the telephone conversation with sending Agent Yaesa
copy of the OWCP request (TR, 396-98, 449; RX-3; RX-4).

At the time that Y ates spoke to Ms. Branham and received a copy of the OWCP request, OIG
did not have an open caseinvolving Pickett (TR, 415-17, 442-45). Accordingly, Agent Y ates discussed
the request with his supervisor, C. Dae Hamilton, and obtained his approval to try to obtain the requested
information (TR, 416-18, 449). Agent Y ates did not immediately vist Oak Ridge Fabricators since he
had to focus on his open cases, which had a higher priority (TR, 452). AsAgent Y atestedtified, “1 did
st it addetill atimethat | could—I could get to it” (id.).

On March 30, 2001, Y ates went to Oak Ridge Fabricators (TR, 451-52). As previousy noted,
that busnessislocated in Oliver Springs, Tennessee, a community some distance to the northwest of
Knoxville. Yates did not cal ahead (TR, 452). When hefirg arrived at Oak Ridge Fabricators shortly
after 8:00 am., hewastold by an individua in the main office area that he would need to speek to the
owner of the company, Scott Green, who was not there at that time (TR, 452-53). Agent Y ates | eft,
worked on some other business he had in the area, and returned about 10:00 am. (TR, 453).

Y ates asked for Mr. Green at the reception desk (TR, 453-55). The receptionist ushered him
into awhat he took to be alunch or break room (TR, 455). The receptionist introduced him to
Mr. Green and left the room (TR, 456-57). Both men were casualy dressed (TR, 455-56). Agent
Y ates spoke to Mr. Green for less than half an hour and the whole tone of the conversation was casud
(TR, 457). Mr. Green said that he had received the request for information from OWCP (TR, 43-47,
458). However, he explained that Pickett was very upset by the OWCP |etter and told Mr. Green that
he was presently involved in alawsuit against TVA (TR, 458). Mr. Green decided not to respond to
OWCEF s etter because he did not want to get involved in alegd battle between Pickett and TVA (1d.).
He added that he and Pickett were extremely good friends and that he did not want to get afriend in
trouble (TR, 458, 460-61; see TR, 43).

TVA aguestha TVA’s actions were not only authorized, but required by these regulations.
OWCP, not TVA, prompted the inquiry into complainant’ s recent employment (RX-3; TR, 383-92).
Pickett had apparently notified OWCP that he had worked for some period of time at Oak Ridge
Fabricators (RX-3 a 2; seedso TR, 470). OWCP needed information about that employment “to verify
entitlement to [FECA] compensation” (RX-3 a 2). The OWCP clams examiner asked that TVA “assst
in getting information from [Oak Ridge Fabricatorg]” (RX-3 a 1). Ms. Branham of TVA’sWCD
referred OWCP srequest to Agent Y ates, since TVA OIG provides investigative support on FECA
clams (TR, 365-66, 380-82). Agent Yates vidt to Oak Ridge Fabricators was thus authorized and not
subject to review or suit.

Green and Oak Ridge Fabricators are both a prior employer as well as a prospective employer of
Pickett. Therefore, | accept that TVA and Y ates had a qualified privilege to investigate Pickett, based on
his OWCP FECA claim.
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TVA argues that the only reason Y ates went to Oak Ridge Fabricators on March 30 was
because OWCP had asked TVA for assstance in obtaining information about Pickett’ s admitted
employment at Oak Ridge Fabricators (TR, 365-66, 380-92, 416-18, 448-50). It also offersthat
Billingsv. TVA, No. 91-ERA-12 (ARB June 26, 1996), ison point. In that case, the Complainant
argued that an investigation for fraud and abuse were aso evidence of blacklisting. The ALJ found that
there is no authority to dispute FECA decisions under the ERA and Complainant failed to come forward
with arguments to the contrary. The Complainant likewise failed to respond to ARB Orders establishing
briefing schedules in these cases. Therefore, the privilege issue was not fully litigated in Billings. | note
that there was no discussion in Billings whether there may be a qualified privilege that can be lost when
bad faith is shown. Charvat v. Eastern Ohio Regional Wastewater Authority, supra. | aso note that
there was no dlegation of aretdiatory independent action, such asthe aleged derogatory remarks made
to aformer or prospective employer, as Green is here. This matter isdiscussed in full infra. Therefore,
TVA’sdlegdion tha Billings creates an absolute privilege is not well founded on at least three bases.

Although | accept that Y ates was qudifiedly privileged to perform an investigation, | do not
accept that Yates or TVA is entitled to an absolute privilege.

Dual Motive

In this case, the Respondent argues that it was privileged to investigate the clam under the
workers compensation statute, and that al of the activity complained by Pickett is subject to an
investigation initiated by OWCP.

A complainant must establish a prima facie case before dua motive analysis applies, Sluder v.
Detroit Edison Co., 93-ERA-32 (Sec'y Apr. 13, 1995) (citing Price Waterhouse v. Hopkins, 490
U.S. 228 (1989); Henrey v. Pullman Power Products, Corp., 86-ERA-13 (Sec'y June 3, 1987).
Under dud motive andys's, once the prima facie case is established, a respondent must establish both
that it had alegitimate reason for the adverse action and that it would have taken the action for that reason
aone.

The exigence of alegitimate reason for the taking of adverse employment action againg a
complanant does not, by itsdf, carry arespondent's burden in a dua motive case. Rather, the record
must establish that the respondent would have taken the action for the legitimate reason done. See
Martin v. The Department of the Army, 93-SDW-1 (Sec'y July 13, 1995) (no evidence that
respondent would have reassigned the complainant for the legitimate reason aone, such as evidence that
the disciplinary rules mandated reassgnment for the offense or that other employees who committed
smilar offenses had been reassigned). In dua motive cases, the employer bears the risk that the influence
of legd and illegal motives cannot be separated. Pogue v. United States Dept. of Labor, 940 F2d
1287 (9th Cir. 1991); Mandreger v. The Detroit Edison Co., 88-ERA-17 (Sec'y Mar. 30, 1994).

"[W]here afact finder affirmatively concludes that an adverse action is not motivated in any way
by an unlawful mative, it is appropriate to find smply that the complainant has not proven his dam of
discrimination and it is not unnecessary to rely on a'duad motive andyss”" Mitchell v. Link Trucking,
Inc., ARB 01-059, ALJ No. 2000-STA-39 (ARB Sept. 28, 2001).

Blacklisting must be at least motivated in part by protected activity status. Gaballa, supra. In
thisdecision, | discusswhy | find that Pickett has proved that TVA knew (or should have known) that
Y ates had animus toward Pickett before Y ates was sent to investigate this case. TVA knew that Pickett
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has protected status on the basis that he had filed awhistleblower claim. As Pickett had made alegations
about Y ates in the prior whitleblower complaint, Y ates had amotive to be hostile to Pickett. | dso find
that TVA has not shown by ether a preponderance of the evidence or by clear and convincing proof that
the investigation was based exclusively on the FECA case.

Once Y ates began to provide information that is derogatory and or defamatory, he was no longer
performing a privileged investigation. At that time, be engaged in blacklisting activity. TVA bearstherisk
that the influence of legd and illegal motives cannot be separated. Pogue v. United States Dept. of
Labor, supra; Mandreger v. The Detroit Edison Co., supra. It failed to present evidence that rebuts
the dual mative doctrine

Evaluation of Relevant Evidence
Application of the Qualified Privilege

As| have stated above, | accept that there isa qudified privilege that extendsto TVA and to
Y ates to investigate Pickett’ s claims. | have consdered the testimony of Debra Y oungblood and Nancy
Branham, and, crediting their testimony, and accepting Mr. Hickman' s testimony in part®, find that the
investigation initialy was a response to aroutine workers compensation inquiry. See TR, 339, 388-396;
RX-3. | dso accept that the information requested by OWCP was privileged and extendsto TVA and to
Y ates to obtain the information requested by OWCP (TR, 364-66, 393; RX-4).

However, before he made the visit to Oak Ridge Fabricators, Y ates talked to his supervisor,
Hamilton, and told him about the request from OWCP. “He came back to me the next day and said that
he had talked to Brent Marquand. But | didn't personally spesk to Brent mysdf.” Mr. Marquand isan
attorney with TVA (TR, 123). Marquand wasthe TVA attorney in Pickett’s prior whistleblower case.
And his name appears as the signator of the OSHA/ TV A response (CX 2).

Yates had authority and was privileged to go to Green’s premises, display his badge, question
other employees and to inquire about Pickett’s lifestyle, about his finances, hiswork duties, threaten to
use subpoena power and any thing ese that is congstent with the duties of an 1G investigator and may
lead to relevant information about Pickett. | accept that these matters can be judtified to be related to a
vaid investigation of the FECA case. Therefore, such mattersthat are pled by the complaint and by
argument, such as “repeatedly” demanding to see Mr. Green's payrall, check and computer records;
gating that OWCP had sent him there to investigate, claming he was not there for TVA; and asking how
much money Mr. Pickett made and what work he did are reasonably related to the investigation and are
entitled to privilege3* Charvat v. Eastern Ohio Regional Wastewater Authority, supra.

However, asto the words said about Pickett that may be evidence of blacklisting of Pickett by
TVA, the issue revolves around the credibility of the witnesses, specifically Green and Yates. | had an
opportunity to listen to the testimony of both witnesses and observe both of them. My findings of fact as
to credibility entails my andyss of the testimony, but so an estimate of demeanor.

Green is both aformer employer and a prospective employer, aswell asafriend of Pickett.
However, | do not find that he is a biased witness. | find that his presentation was more plausible than
Y ates . Green' stestimony, affidavit and notes and the implication of some of Y ates responses, are
convincing, to a reasonable degree of probability, that Y ates did more than investigate Pickett.

Although Green did inquire concerning the purpose of Yates vigt, | find that Green did not initiate
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an inquiry from Y ates that would justify Yates derogatory remarks or create a privilege for him to do so.
It is reasonable that thereis a privilege for aformer employer to provide information to a prospective
employer. Had Green been a prospective employer who had called TVA to get ajob reference
concerning Pickett’ s fitness for a prospective job, the statements regarding Pickett’ s dleged malingering,
and even the aleged adverse job recommendation, would probably have been privileged.®

However, the inquiry concerning Pickett came from OWCP, rather than from Green. Although
he asked the same questions that are set forth by the OWCP |etter, he furnished more information to
Green about Pickett than he sought from Green.

| dso accept that Green could tell from Yates “tone’ that he did not like Pickett (TR, 33); that
Y atesridiculed Pickett; that Y ates characterized Pickett as amalingerer (TR, 37-38), that Y ates stated
that although he had aches and pains, he was able to work (TR, 33); and that “ He asked me how I'd fedl
if one of my workerswas, you know, saying his back was hurting, wasn't working and he went to work
for somebody ds2’. TR, 38. | will discuss the ramifications of this below.

Although | dso find that Y ates gave Green information about the OWCP claim, and the amount
recaived, and gave his verson of the clam higtory, | find that this materid is entitled to operation of the
quaified privilege, snce there is a complete nexus with the OWCP | etter.

But Green was not just a prospective employer seeking information about Pickett. Rather Green
was a potentid witness againgt Pickett in both pending and prospective claims and litigation with TVA.
Although Green may be a prospective employer, he dso isaformer employer, and afriend of Pickett.
TVA argues that the only reason Y ates went to Oak Ridge Fabricators on March 30 was because
OWCP had asked TV A for assstance. That may be the only reason Y ates was presented the detail, but
the record shows that TV A knew or should have known that both Y ates and Green were potential
witnesses, in the FECA case and/or in the prior whistleblower case. TVA knew that Pickett has protected
datus on the basis that he had filed awhistleblower clam. As Pickett had made allegations about Y atesin
the prior whitleblower complaint®, Y ates had a motive to be hostile to Pickett.

| do not accept that Y ates was fully candid at hearing. Although he was designated asthe TVA
representative, sat at counsel table, was consulted by counsel on severd occasions, and listened to the
discussions of counsd about the standard of proof, he testified that he did not know what a protected
activity is (TR, 60). Although he had interviewed Pickett in the FECA case, had survellled Pickett in the
FECA case, and the record shows that he knew Pickett had prevailed in his FECA apped, and the
record shows that Pickett had brought a whistleblower claim before March 30, 2001, in which charges
had been made that he had abused Pickett, Y ates exhibited a convenient lack of memory for the details
prior to March 30. On severa occasions on the record, he did not respond to Smple questions. For
example, he testified that he was not privy to the “exact detals’ regarding the OWCP claim, that
prompted the investigation (TR, 109). He didn't remember whether he had learned that Pickett had won
his ECAB apped in November, 2000 prior to the investigation. (TR, 73). It is reasonable that the FECA
case (and ECAB apped) was areason why the OWCP letter had been sent and Y ates had been asked
to invedtigate.

Y ates admittedly participated in a conference regarding Pickett' s 1999 whistleblower complaint
and shared information with trid counsd at that time (TR, 75). Pickett’sdlegationsin the 1999 complaint
centered around Y ates' investigations, mostly between 1991 and 1993 (See CX-1, 5D and CX- 2, 1-14,
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CX-10). Yates took the position throughout his testimony that, in essence, he did not know that charges
of blackligting made in the 1999 complaint were made againg him persondly. | find that untenable. See
Case No. 1999-CAA-25, September 10, 1999; CX-1; CX-2.

Although he submitted awritten report concerning the March 30 incident (CX 2, RX- 5), he
denied knowledge of detalls contained in the report and knowledge of matters that had been discussed in
testimony given in his presence.

Moreover, | consder many of the responses to be coy, especidly when Y ates, asthe
Respondent’ s representative, had attended a meeting about Pickett’s 1999 whistleblower complaint, and
sat through Green' s testimony and heard the arguments of counsd regarding an aleged pattern of
conduct.®” Some of these instances involve matters that | have determined relate to matters that may be
qudifiedly privileged. However, the responses reflect adversely on Yates' credibility. For example, after
listening to Green' s testimony, Y ates was asked whether he thought that Green waslying. Yaesdid not
deny that Green was, accurate in part:

| don't know if he'slying. | didn't say that. | can't decide whether he misunderstood or whether

he'stdling the truth. | couldn't answer that.

TR, 69. Given the gravity of Green’ s testimony, and the accusations made againgt him, it is reasonable that
if Green had been lying, Y ateswould have said so. Again, Yates report denies any discussion about the
details of the workers compensation clam (RX-5, 2). In testimony, Y ates was asked initidly whether he
had advised Green that Pickett had received $50,000.00 in back benefits after winning the ECAB case.
He denied telling that to Green (TR, 78). In his report, he noted:

Green advised he offered Pickett ajob because he knew Pickett was having a difficult time and

needed the money. This agent further explained to Green that Pickett would be digible for

reimbursement for atwo year period that he (Pickett) did not receive disability benefits. Speaking
in generdities, this agent also informed Green that it was not uncommon for someone on federa
disability to receive in the excess of $50,000 reimbursement from OWCP &fter being reinstated
from atwo year layoff.
(RX-5). With respect to the complete denid set forth in the report, that there had been any discussion on
thisissue, the response in tesimony is an example of the pregnant negetive; ether he discussed it or he did
not. It ismore plausible, to a reasonable degree of probability that there was such adiscussion. By
necessary implication, Yates verson in the report to his superiorsis an agpparent rationdization for having
made the statement.

Although Yates dleged in his report that there was no reference to Pickett*s workers?
compensation claim or persond family Stuation during the interview (RX-5, 2), the record shows that he
did discuss thisinformation. 'Y ates was not consistent in his testimony on this subject. For example,
whereas Green said that Picket was ridiculed for living & his parent’s home, Y atesiinitidly denied
discussing the subject (TR, 78). According to Green, Y ates used his son as abasis of comparison to
Pickett, to show that Pickett wasin some way a paradte. Y ates later admitted that he told Green he hasa
son who lives away from home part of the time (TR, 81). When asked again by Pickett’'s counsdl about
Pickett’ sliving Stuation, Y ates stated that he asked where Pickett was living, and that’ s when he found
out that Pickett was living with his parents (TR, 466-467). Thisinconsstency makes Green’s verson of
the story more plausble. Given the fact that there had been a complete denid initidly, it is unreasonable
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that there was no further discusson.

| accept that Green’ s dlegation that there was a negative inference to be taken by the fact that
Pickett lives at home and the comparison to his son to be substantiation for Green' s characterization about
Yates “ton€’. | usethe above examplesto show that Yates testimony can not be fully credited asto his
report and statements regarding derogatory statements made about Pickett to Green. | do not infer that
statements about workers' compensation were derogatory, an invasion of Pickett’s privacy, or are
evidence of whisgtleblowing, as | accept that the subject of workers compensation is qudifiedly privileged.

On the other hand, the sole witness to impeach Green was Y ates. Green' s alegations regarding
the defamatory statements are reflected in Pickett’s complaint (ALJ-1). Yates report (RX-5) was not
responsve to the accusations that were made relaive to adlegations of malingering, which | consider to be
isacrucid fact in contention in this case. Because | find Green's version of the story more logicd that
Yates, and find that Green’ s testimony is more consistent with the whole record, | credit Green's
testimony.

Therefore, after areview of al of the evidence on this subject, | accept that Y ates had animus for
Pickett, as expressed by:

1. Yates exhibited a“tone’ that he did not like Pickett and heridiculed him;

2. Y ates accused Pickett of malingering;

3. Yaesinferred that Green should not hire Pickett in the future,
| do this based on my credibility findings set forth above. Reeves v. Sanderson Plumbing Products,
Inc., 530 U.S. 133, 120 S.Ct. 2097, 147 L.Ed.2d 105, (2000). | accept that these findings congtitute a
prima facie blackligting case againg TVA.

Statement of Robert Tyndall
Pickett submitted a statement from Senior Speciad Agent Robert E. Tyndall (Retired) (ALJ-31;
TR, 15). TVA filed a(Second) Motion in limine (ALJ27), which | held in abeyance until dl of the
evidence was adduced as Tynda |l could have been called as arebutta witness. It requeststhat | not admit
the statement into evidence.
Pickett alleges that this statement is un-rebutted and that 1 should accept the following in toto:

a “Itismy opinion that Agent Yates conduct on March 30, 2001 was unprofessiond, a a
minimum because an Agent should not divulge confidentid information to awitness.”
b. “Under no circumstances should an investigator ever directly or indirectly betray any

gppearance of partidity on hispart. Theinvestigator’sfedings areirrdevant and should
not be shared with witnesses. Under no circumstances should an investigator lead or
prompt the witness. This behavior prejudices or taints the witness againgt the person
about whom questions are being asked, strongly implying bias by the investigator”.

C. “Based upon the foregoing assumptions, it is my opinion that It srongly sounds like the
investigator has a predetermined purpose. It strongly sounds like the investigator has
made up his mind about the case prematurely.”

d. “Based upon the foregoing assumptions, it is my opinion that thiswas not an “interview”
soldy for obtaining information. This gppears to be an effort to assart the invedtigator's
bias or for some other purpose.”
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e “Based upon the foregoing assumptions, it is my opinion that such an “interview” would be
so far out of bounds that it violates the very premise of common sense investigative
techniques. 1t appears that the ‘interview’ was intimidating and designed to intimidate --
most witnesses would fed harassed if they did not agree with the premise of the
investigator.”

f. “Based upon the foregoing assumptions, it ismy opinion that this manner of conducting an
‘interview’ could have a chilling effect on the interviewee. In my opinion, thereisno
proper law enforcement or business purpose for conducting an interview in this manner,
leading to the inference that the true purpose may have been something else (e.g.,
blacklisting harassment and intimidation in violation of whistleblower laws).”

See Pickett' s proposed Finding Number 6.

According to TVA, | should not admit the statement on the basis that there is no scientific
foundation for the assartions.® TVA did not voir dire Tyndall, and does not atack his qualifications, but
does assart that he his biased.*®

| do not accept this. First, TVA did not object to the statement (ALJ-31) when it was offered.
Second, in adminidrative proceedings, greet latitude is given to admissibility of documents. See
Richardson v. Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 28 L.Ed.2d 842 (1971).*° Even under the
FCRP, admissihility isfavored. Relevant evidence is that which has "any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable or |ess probable than it
would be without the evidence." Fed. R. Evid. 401. Third, | do not accept that Tyndall has been proffered
as an expert witness. Fourth, Daubert, cited in the footnote, goes to the introduction of scientific
evidence. A review of Tynddl’s statement shows that his opinion goes to matters that do not require
scientific andyds. Ffth, Daubert goesto determination before a jury. Under the Rules, "the trid judge
must ensure that any and dl scientific testimony or evidence admitted is not only relevant, but religble.”
The purpose is to ensure that the jury is not exposed to “junk science”. Asthetrier of fact, it would be
impossible for me to exclude the proffered evidence, since | have to consider evidence that is sometimes
otherwise objectionable. Richardson v. Perales, supra.

Therefore, the statement is admitted. However, under the Administrative Procedure Act, | must
consder the weight given to any evidence, and articulate alegitimate reason for assessng weight. Id.

With respect to the statement, “It is my opinion that Agent Yates conduct on March 30, 2001
was unprofessonda, at aminimum because an Agent should not divulge confidentid information to a
witness. ” | have previoudy discussed Situations when an employee’ s records are not confidentia. \When
aperson filesaclam in a public forum, those records are public information, unless otherwise privileged.
Pickett did not prove that any materiad was “ confidentid”. | o recognize that the statement was not
subject to cross-examination and that | may attribute less weight to it on that basis** | also accept that
Mr. Tynddl did not have dl of the facts now in the record available to him when he rendered his opinions.

Asto the assartion that “Under no circumstances should an investigator ever directly or indirectly
betray any appearance of partidity on his part. The investigator’ s fedings are irrelevant and should not be
shared with witnesses. Under no circumstances should an investigator lead or prompt the witness. This
behavior prejudices or taints the witness againgt the person about whom questions are being asked,
srongly implying bias by theinvestigator.”, | have dready determined that thereis a times a qudified
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privilege that may apply and therefore | do not accept this as a generd proposition .

Asto the assertion, “Based upon the foregoing assumptions, it ismy opinion that it strongly
sounds like the investigator has a predetermined purpose. It strongly sounds like the investigator has
made up his mind about the case prematurdy.” | am the finder of fact and will make al determinations
regarding credibility.

Asto the assartion, “Based upon the foregoing assumptions, it is my opinion that this was not an
“interview” solely for obtaining information. This gppearsto be an effort to assart the investigator’ s bias
or for some other purpose.” As above, the investigation was probably privileged.

Asto the dlegation, *Based upon the foregoing assumptions, it is my opinion that such an
“interview” would be so far out of bounds thet it violates the very premise of common sense investigetive
techniques. 1t appears that the ‘interview’ was intimidating and designed to intimidate -- most witnesses
would fed harassed if they did not agree with the premise of the investigator.” | rgject this conclusion.

Asto the assartion, “Based upon the foregoing assumptions, it is my opinion that this manner of
conducting an ‘interview’ could have a chilling effect on the interviewee. In my opinion, there is no proper
law enforcement or business purpose for conducting an interview in this manner, leading to the inference
that the true purpose may have been something ese (e.g., blacklisting harassment and intimidation in
violation of whistleblower laws).” | have previoudy stated that | accept that TV A had alegitimate business
purpose in performing an interview.

Therefore, | give little weight to the opinions asserted by Mr. Tynddl.

The OSHA Investigation

Pickett asserts that 1n 1933 Congress established that TVA has a duty to tell the truth and not
deceive anyone anywhere at anytime about anything, under pendty of afelony satute in the Tennessee
Valey Authority Act, to wit, 16 U.S.C. § 831t.*> According to Pickett, TVA’s presentation of ex parte
information to OSHA, induding mideading information, isaviolaion of public policy, and is entitled to no
“privilege’” under DOL whigtleblower law. As stated supra, Pickett initialy requested aremand to OSHA
to perform an investigation. According to Pickett, TVA’s own rules require that TVA should first have
performed an interna investigation, preparing an “O2" form, prior to responding to the complaint:

TVA maintained itsinnocence in a 198-page ex parte filing with OSHA, demanding that OSHA

not investigate this case. (CX-2). Respondents claim that no 02 form was required because it

wasa“preiminary inquiry” isapretext and “not worthy of belief.” ..“If | fed like | didn't need to

do arecord of interview, then | wouldn’t haveto in that case” (T-57) is contradicted by the

weight of the evidence.
Pickett’s proposed finding Number 13. Pickett assertsthat TVA “fixed” the OSHA investigation by not
permitting him to participate, by submitting ex parte materias, and by fabricating evidence.

Under 29 CFR 824.4 OSHA investigates (in part pertinent):

(b) The Assstant Secretary shdl, on a priority bass, investigate and gather data concerning such
case, and as part of the investigation may enter and inspect such places and records (and make
copies thereof), may question persons being proceeded against and other employees of the
charged employer, and may require the production of any documentary or other evidence deemed
necessxy to determine whether a violation of the law involved has been committed.
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TVA assartsthat after acomplaint isfiled with OSHA under the employee protection provisons
of the environmentd statues, OSHA conducts a preliminary inquiry. “This Sage isinvestigative in nature,
not adversarid. Accordingly, TVA acted appropriately when it did not send a copy of its submission to
OSHA to Pickett'scounsd.” TVA Brief. TVA advisesthat:

Counsd has unsuccessfully advanced this same argument to thistribuna, afact he has not

acknowledged in any of hiswritten submissons. In Moore v. United States Dep’'t of Energy,

No. 1999-CAA-14 (ALJ June 4, 1999), aff'd, ARB No. 99-094 (July 31, 2001),

Adminigtrative Law Judge Larry W. Price rgected counse’ s arguments and held that the

Department of Labor’s submission to OSHA was not an improper ex parte communication (at 4).
Id.

The 1992 amendments to the ERA include a requirement that the complainant make aprimafacie
showing before OSHA may investigate, with a further requirement that even if the primafacie showing is
made, the complaint will not be investigated if the employer can establish by clear and convincing
evidence that it would have taken the adverse personnd action in the absence of the complainant's
protected activity. See 42 U.S.C. 85851(b)(3)(A). TVA did not argue that Rule 24.7(b) bars aremand
for completion of an investigation, and | so note that aremand to OSHA was ordered in Pickett’s 1999
clam without objection. At that time, the ruling was that by its express terms, however, Rule 24.7 gpplies
only to cases arising under the Energy Reorganization Act, and implementing Rule 24.5, not the Statutes
involved here. Case No. 1999-CAA-25, September 10, 1999.

Pickett has made severa charges againgt Department of Labor entities, including OSHA. He
aleges that OWCP congpired with TVA to blacklist Pickett. On September 7, Pickett filed a Request to
Serve OWCP With aNotice of Hearing. As the Department of Labor is dways a party in these matters,
Department of Labor dready had a Notice of Hearing, and if Pickett wanted to serve involve OWCP, he
could call witnesses. Therefore, that request was denied.

According to the record, after the complaint was filed, Pickett did not submit further materid to
OSHA to attempt to prove that there was a prima facie showing. Apparently Pickett relies on OSHA to
investigate whenever acharge is made. Pickett arguesthat TV A has not rebutted the primafacie case
established by the affidavit Pickett filed. See Number 8, Pickett’s Proposed Findings.

| have already discussed the fact that Pickett had alleged a pattern of conduct that he could not
prove using the prior record and the statement of Tyndal. | have noted that OSHA, athough a party to
al actions under the whistleblower acts, and its entities, including OSHA and OWCP are not employers
of the Complainant and are not subject to the alegations made againgt them.

A prima facie showing involves protected conduct, a protected activity, that the respondent was
aware of the protected activity, and that the respondent took adverse action against the complainant.
Deford v. Department of Labor, supra. However, if the trier of fact determines that a respondent's
adverse treetment of a complainant was motivated both by illega and legitimate reasons, then the dud
motive test becomes gpplicable. Zinn v. University of Missouri, supra; Talbert v. Washington
Public Power Supply System, 93-ERA-35, supra, quating Carroll v. U.S. Dep't of Labor, No. 95-
1729, 1996 U.S. App. LEXIS 3813 at *9 (8th Cir., 1996), quoting Stacks v. Southwestern Bell
Yellow Pages, Inc., 996 F.2d 200, 202 (8th Cir. 1993). Asthe regulations require an OSHA
investigation only when a prima facie case has been made, OSHA has the prerogetive at that level to
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determine whether the above was met. 29 CFR 8§24.4.

The APA, 5U.S.C.A. §557(d)(1) reads asfollows:

(d) (2) In any agency proceeding which is subject to subsection (a) of this section, except to the

extent required for the disposition of ex parte matters as authorized by law--

(A) no interested person outsde the agency shal make or knowingly cause to be made to any

member of the body comprising the agency, adminidrative law judge, or other employeewho is

or may reasonably be expected to be involved in the decisona process of the proceeding, an ex
parte communication relevant to the merits of the proceeding;

(B) no member of the body comprising the agency, administrative law judge, or other employee

who is or may reasonably be expected to be involved in the decisiona process of the proceeding,

shdl make or knowingly cause to be made to any interested person outside the agency an ex
parte communication relevant to the merits of the proceeding;

(C) amember of the body comprising the agency, adminidtrative law judge, or other employee

who is or may reasonably be expected to be involved in the decisond process of such

proceeding who receives, or who makes or knowingly causes to be made, a communication
prohibited by this subsection shall place on the public record of the proceeding:

(i) dl such written communications;

(if) memoranda gteting the substance of al such ora communications, and

(i) al written responses, and memoranda stating the substance of al oral responses, to the

materias described in clauses (i) and (i) of this subparagraph;

(D) upon receipt of acommunication knowingly made or knowingly caused to be made by a party

in violation of this subsection, the agency, adminigtrative law judge, or other employee presiding a

the hearing may, to the extent consstent with the interests of justice and the policy of the

underlying statutes, require the party to show cause why his clam or interest in the proceeding
should not be dismissed, denied, disregarded, or otherwise adversdly affected on account of such
violation; and

(E) the prohibitions of this subsection shdl gpply beginning a such time as the agency may

designate, but in no case shdl they begin to gpply later than the time a which a proceeding is

noticed for hearing unless the person responsible for the communication has knowledge that it will
be noticed, in which case the prohibitions shdl apply beginning & the time of his acquisition of
such knowledge.

Department of Labor OALJ regulations do not permit ex parte communications.”® However, the
roles of adminigrative law judges and other Federd employees are quite different. An adminigtrative law
judge has a different employee status than the OSHA investigator or the Solicitor.* In Staskelunas v.
Northeast Utilities Co., 98-ERA-8 @ n.5 (ARB May 4, 1998), the ARB indicated that OALJsrules
of practice should not be applied to events taking place prior to OALJs obtaining jurisdiction over the
matter.

| agree with Pickett, that as amatter of courtesy, that Mr. Fine or Mr. Marquand should have
sent him a copy of the materials found in CX-2, the filing TVA made with OSHA in response to the
complaint. Mr. Savin's name and address appear on the document as record counsdl for Pickett. TVA
was engaged in at least two other active cases with Pickett at the time, and Mr. Savin was record counsdl
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in both cases. A review of Tennessee ethics laws does not disclose that TVA failed to follow an express
rule of professiona conduct before OSHA.*°

However, the OSHA investigation was not covered by the Adminigtrative Procedure Act, and
therefore, the ex parte prohibitions do not apply at that level.*® 29 C.F.R. §24.4(c) provides that
investigations shall be conducted in a manner which protects the confidentidity of any person other than
the complainant who provides information on a confidentia basis. See English v. General Electric Co.,
85-ERA-2 (Sec'y Feb. 13, 1992).

On March 16, 2001, the U.S. Department of Labor Office of Inspector General issued a report,
"Evauation of OSHA's ERA and EPA Whistleblower Investigations,”" Report No. 2E-10-105-0001
(Mar. 16, 2001) [PDF document], which focused on the 30-day statutory time frame for conducting
investigations. OIG found that OSHA was not meeting the 30-day time frame, and made a series of
recommendations on how OSHA could reduce the amount of time it takes to conduct investigations.
OSHA agreed with the OI G findings and recommendations, and implemented or presented plans for
implementing the OIG recommendations. Therefore, permitting an adversaria procedure at thisleve
would only delay the OSHA process further.

Pickett filed motions*’ to have me assart adverse inferences as aresult of TVA'’s concealment of
evidence based on the following:

A. The TVA Inspector Generd’ sfailure to prepare any 02 report on the interview of Mr.

Green;

B. Conceding this fact from DOL for sx months, until five days before the date set for the

hearing; and

C. Demanding and succeeding in hating any OSHA investigation, a coverup.

Pickett aleges that these acts are evidence of “spoilation”, whereby evidence is wrongfully
destroyed. | do not accept that evidence was destroyed in this case. Pickett further aleged that TVA
obstructed and thwarted the OSHA investigation by filing an ex parte answer.

TVA produced documents to OSHA that were never previoudy produced to Mr. Pickett,

garbaging the record with ex pade hearsay from biased TVA sources. TVA*s actions before

OSHA and its demands for illegd DOL OALJ orders (like summary judgment outside the

mandatory 20 day time limit)*® may themsdves violate the whistieblower laws.
See Pickett’ s September 6 Motions (ALJ13).

| find that an OSHSA investigation is a conditiond right, and that OSHA has aright to determine
whether aprima facie case exists as a condition precedent to an OSHA investigation. | would have
found otherwise, and | may have accepted Pickett’s argument that there had to be aresponse to the
complaint, but | accept that OSHA does not have to require prohibitions to ex parte communications.
Moreover, Pickett has not shown avaid reason to remand the case to OSHA. Further, this action was
heard de novo, and the Department of Labor has the authority to remedy any matter within my
jurisdiction.

TVA’'s Response to the Charges

OSHA was furnished a brief, ostensibly written by Brent Marquand, Esquire®® (CX-2, 1-5). |
consder the dlegations and arguments contained in the brief to be argument in the casein chief aswell as
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probative evidence. It was prepared post litem motem, most probably in preparation for litigetion.
However, | note that the argument does not address the issue regarding derogatory statements. | also note
that theinternd review process at TVA isaso operated entirdly post litem motem, but | accept that
TVA faled to fully investigate this métter.

Hickman and Hamilton were Yaes superiors and provided statements on his behdf (RX-7 and
RX-10). | accept that both Hickman and Hamilton were credible witnesses in that | accept their testimony
at face value. However, | do not accept the conclusonsthat Yates story is credible.

| note that TVA places the highest priority on charges that an OIG employee has been dleged to
have exhibited professional misconduct (CX-9A, 2-5). | dso note that each manager, such as Hickman
and Hamilton, had the authority and discretion to correspond with outside agencies (1d, 2-1).

Hamilton testified that he accepted Yates a hisword. (TR, 445). According to Hickman, who
expressed TVA policy asthe head of the |G department, the entire thrust of the interna inquiry revolved
about the fact that theinitid inquiry arose from aworkers compensation setting. From March 30 to April
12, when Hickman wrote his memo exonerating Yates conduct, and by April 17, when the Marquand
brief was sent to OSHA, TV A chose not to question Green about the Pickett complaint. Hickman stated:

| can make a conclusion about Mr. Y aes investigative technique and what he did out there. The

mere fact that he went to Oakridge Fabricators to follow up on information that came to the
offices atention is not professiona misconduct.
Tr, 348.

However, the record shows that Hickman and Hamilton had reason to know that Pickett had filed
afirs DOL whistleblower complaint in 1999. Had they read the complaint, and the 1999 file, he would
have discovered that Pickett had claimed:

1. TVA knew of Mr. Pickett’s environmenta protected activity in raising concernsin the Widows

Creek Steamplant workplace, including environment, safety and hedth concerns, including his

concerns about overflowing scrubbers and resulting air and water pollution; (TR, 157-60, 164,

508).

2. TVA investigated Mr. Pickett’s activities while he was attending Pellissppi State University as

part of the rehabilitation process, designed to help find employment consstent with his disabilities

(TR, 539).

3. TVA fired Mr. Pickett the month he was to graduate Pellissppi State, which was paid for by

TVA aspart of hisemployment rehabilitation through OWCP, stating it was because he was not

available for work (TR, 169).

4. TVA never investigated or suggested investigating Mr. Pickett’s environmentd, safety, hedlth

and retaiation concerns (TR, 164, 543, 553).

See CX-2, RX-1.

Hickman also would have discovered that Y ates had attended a meeting concerning the 1999
complaint (TR, 74). Hickman would have learned that the principd dlegationsin the 1999 Pickrett clam
involved investigations conducted by Y ates. See Case No. 1999-CAA-25, September 10, 1999.
Hickman would have learned that the claim involved dlegations that derogatory statements were spoken
by Y ates. He would have noted that Hamilton did not address the dleged derogatory statements in his
memorandum. (TR, 447, RX-7). When asked why his report was not responsive to the complaint,
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Hamilton related that, “1 was not attempting to write adissertation....” (TR, 447).

Although Hamilton admitted that Y ates is a biased witness (TR, 432), Hamilton did not ask Y ates
to verify his statement and during the period from March 30 to April 12, when Hamilton wrote a letter
exonerating Y ates for any improper conduct during the March 20 interview, Y aeswas not placed under
oath (TR, 433; RX-7).

The record shows that had Yaes derogatory remarks been attributed to him, they would violate
OIG palicy:

A well planned interrogatory is the key to a successful interview. The SA needsto carefully

formulate questions to be asked during the interview and be prepared for the person s responses.

After properly identifying yourself and showing your credentids, the agent should try to put the

person being interviewed at ease by asking background questions first before addressing more

important questions. The questions should be smple, short, understandable, and direct and the
agent should maintain absolute control of the interview and should lead or direct the discussion.

Private and sendtive matters, such asfinancia matters, drinking or drug habits, and sexua metters

are discussed only to the extent that they directly relate to the matter under investigation.
(CX 9, at 4-1, April 5, 2001).%°

Y aestedtified that he had no training in whistleblower matters, including investigation of
harassment and blacklisting for filing of USDOL complaints. (TR, 60-1, 79). He testified that he had
never been ingructed that he could not harass someone for filing awhistleblower complaint (TR, 61).

In essence, Hickman did not believe that investigators need training regarding what condtitutes
blackligting remarks (TR, 325). He noted, “we do not typically investigate whistleblower concerns, unless
they are nuclear concerns” (TR, 309). Had he read the charges made againgt Y ates, he might have
determined that Y ates was not responsive to them in his report or that further investigation was needed.

Pickett argues that the attitude expressed by Yates lack of training and insight into
whigtleblowing, and Hickman' s dtitude is “ equivaent to ruling out lega protection for whistleblowers’.
All of this*seemsinexplicable by anything but animus toward the class thet it affects” making it aper se
violation of Complainant’sright to equa protection of the laws.

Although the IG’s post March 30 conduct shows that TVA did not perform an interna
investigation, and did not inquire of Green, place Y ates under oath, did not even have an open file on
Pickett, and Hickman did not even read the charges, | accept that TVA’s activities in investigating
Pickett’ s charges interndly are privileged under the qudified privilege. Charvat v. Eastern Ohio
Regional Wastewater Authority, supra. At thetime that the activities post litem motem were
performed, Hickman and Hamilton were acting to investigate on behdf of TVA, and therefore, their
function was entirdy internd. Newman v. Legal Services Corp., supra, and Arsenault v. Allegheny
Airlines, Inc., supra.

Given this ruling, the issue regarding whether an O2 form is required in an OSHA invedtigation is
maot.

Findings of Blacklisting

| previoudy determined the following:
1. Green could tell from Yates “tone’ that he did not like Pickett (TR, 33);
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2. Y ates accused Pickett of maingering (TR, 37-38);

3. Yatesinferred that Green should not hire Pickett in the future. TR, 385

These findings show that Pickett has proven a prima facie case of blacklisting against TVA. 29
CFR 824.2(b). | accept Y ates made derogatory remarks about Pickett that were intended to go to
Pickett’ s prospective employment. When words spoken have such areation to the profession or
occupation that they directly tend to injure him in repect to it, or to impair confidence in his character or
ability, when from the nature of the business, great confidence must necessarily be reposed, they are
actionable, dthough not applied by the speaker to the profession or occupation of the plaintiff; but when
they convey only agenera imputation upon his character, equdly injurious to any one of whom they might
be spoken, they are not actionable, unless such application be made. Bowdre Bros., supra.

TVA knew Pickett had prevailed in his OWCP agpped and knew that that Pickett had brought a
whistleblower claim before March 30, 2001. TVA knew that Pickett had made dlegations about Y atesin
the prior whitleblower complaint®2, and that Y ates knew or had reason to know this, giving Yatesa
motive to be hostile to Pickett. TVA knew that both Y ates and Green were potentia witnesses, in the
FECA case and/or in the prior whistleblower case. | accept that Yates conduct slemmed in part, from
the fact that Pickett had filed the 1999 whistleblower claim and that Yates conduct was in retsdiation for
it. Gaballa, supra.®

The fact that a possibly blacklisted complainant was not refused employment or did not suffer any
actua employment injury does not shield arespondent from liability. Leveille supra. In Leveille, the
blacklisting was smply marking an employee for avoidance in employment because she engaged in
protected activity; the communication of an adverse recommendation Smply was evidence of adecision to
blacklist the employee. Once | accept that Y ates had made the statements about Pickett, the burden
should shift to him to show that the statements are true or he could raise other affirmative defenses.
However, TVA failed to produce any evidence that would counter or mitigate Y ates' statements against
Pickett. Again, these statements comprise the offense of blacklisting Pickett to his former and prospective
employer, Green.

Once aprimafacie case of discrimination been established, the burden then shifts to the employer
"to articulate some legitimate, nondiscriminatory reason” for its actions McDonnell Douglas Corp. v.
Green, 411 U.S. 792, 802, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973) and Texas Dept. of Community
Affairsv. Burdine, 450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981)).

TVA failed to present any such defenses.

| find that Y ates' statements were mdicious to the extent that they exhibit actud maice® | find
that they exhibit a clear and convincing intent to blacklist Pickett.

| dso find that there is a causa connection in that Pickett isin protected status as a prior
whistleblower. Robinson v. Shell Oil Co., supra. On March 30, 2001, Y ates knew that Pickett had
filed a previous whistleblower clam (Stipulation by Mr. Fine, TR, 61). | aso accept that Pickett told
Y ates that there were environment, safety and hedlth violations at the Widows Creek Steamplant, where
Pickett worked, including his a charge that scrubbers were overflowing, resulting in air and water pollution
(TR, 157-60, 164). Again, | accept that Y ates knew that Pickett had made charges against him in the
prior whistleblower complaint.>

| accept that the primary impetus for the March 30 visit to Green was the FECA case, but | so
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find that the referral to Y ates was to alesser degree motivated by the fact that there was also a 1999
whistleblower claim. Asto Y ates, however, | accept that a significant reason for the blacklisting was the
fact that Pickett had been involved in the 1999 whistleblower complaint, which was pending at the time.
The FECA invedtigation was an opportunity to retdiate againgt Pickett. See Gaballa v. Atlantic Group,
Inc., supra.

Although | accept that the Respondent was privileged to investigate the claim under the workers
compensation statute, | do not accept that TVA has proved it would have done so by clear and
convincing evidence that it would have taken the same action the absence had Pickett not engaged in prior
whistleblower activities. Once Y ates began to provide information that is derogatory and or defamatory,
he was no longer performing a privileged investigation. At that time, be engaged in blacklisting activity.

TVA bearstherisk that the influence of legd and illegd motives cannot be separated. Pogue v.
United States Dept. of Labor, supra; Mandreger v. The Detroit Edison Co., supra. It faled to
present evidence that rebuts the dual motive doctrine.

TVA dso faled to present any evidence in support of mitigation of damages. | dso find that TVA
faled to properly investigate whether Y ates had maligned Pickett. | find that Yates supervisors
perpetuated Y ates blacklisting activity and thisis afactor for determining the nature of any remedy.

Remedies

A successful complainant under the whistleblower provisons of the environmentd actsis entitled
to affirmative action to abate the violation, including reingtatement to the former position, back pay, codts,
and attorney fees. E.g., 42 U.S.C. 87622(b)(2)(B)(CAA). In addition, compensatory damages and
punitive damages may be awarded under the environment acts. E.g., 42 U.S.C. 87622(b)(2)(B) (CAA).

Although arefusal of employment (or any actuad employment injury) does not shield a respondent
from lidbility. Leveille supra, | accept thisis an important factor in fashioning aremedy in this case.

Pickett argues that Pickett’s case should be considered to be * continuing”. | do not accept that
the events of March 30, 2001 condtitute a continuing violation in the sense dleged by Pickett, asthe
pattern of conduct argued by Pickett has not been proved. In Malhotra v. Cotter & Co., 885 F.2d
1305, the term, “continuing”, relatesto a series of proved violations.

What judtifies tregting a series of separate violaions as asingle continuing violation? Only that it

would have been unreasonable to require the plaintiff to sue separately on each one. In a setting of

dleged discrimination, ordinarily thiswill be because the plaintiff had no reason to believe he was

avictim of discrimination until a series of adverse actions established a visble pattern of

discriminatory mistreatment.

Thisissue usudly occursin contextsinvolving statutes of limitations. | have determined that
Pickett failed to show that there was any basis to reopen, revise or revisit prior cases. Pickett falled to
prove that there are mistakes of fact or law, new and materid evidence or any other basis to reopen or
revise any of the prior actions® Therefore, dthough | have rendered findings relative to Y ates otive
that was developed prior to his visit to Green, and dthough | note that TVA knew or should have
known that Y ates had animus toward Pickett prior to that interview, | will limit the proposed remedy
based on the findings that | have rendered relating solely to the March 30, 2001 incident. None of the
alegations made about the prior record that Pickett maintains are “continuing” are pertinent asto TVA
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ligbility. Despite the alegations relative to smilar conduct the totdity of the maiters complaned about
are privileged activities, or relate to matters that are adminidratively find.

Reinstatement and Back Pay

Pickett requested reinstatement to a“ suitable white collar TVA position within Mr. Pickett's
physicd limitationsin a non-hogtile working environment free of discrimination againg employee
protected speech, together with al back pay and benefits, including but not limited to dl of the raises,
sck, annud and officid leave, promotions, benefits and retirement benefits that Mr. Pickett would have
had by now (based upon the probability that Mr. Pickett would have been a TVA powerplant
production manager or supervisor, as are amgority of the members of his class till employed by
TVA)" .

However, Pickett failed to place into evidence any of the necessary evidence he would need to
prove that heis entitled to any of the relief requested in this section. Asto the request for reinstatement,
| accept that had Pickett been fired for whistleblowing activity, he would be entitled to reinstatement.
Once the Court determines that a violation has occurred, complainants are generdly entitled under the
whistleblower actsto reinstatement and back pay. 42 U.S.C. §7622(b)(2)(B). However, Pickett has
not worked for TVA since he wasinjured in 1988, and he aso has acompanion FECA casethat is
ongoing and in which he dleges medica disability.>” Moreover, Pickett’s status as a TVA employee
remansin disoute in the FECA litigation. Pickett dso places conditions to reinstatement by invoking an
assumption that Pickett would have been a TV A powerplant production manager or supervisor. Pickett
has not advanced any theory or proffered facts which show that as aresult of conduct performed
March 30, 2001, Pickett is entitled to such an assumption. He dso failed to place into evidence any
evidence relaing to a particular job to which Pickett may be qualified. He worked a TV A from 1985
until 1988, in the sudent generating plant training program (TR, 150-1). It is obvious that Pickett's
demand isfor a better postion. Although Pickett testified that he now has a degree in environmenta
engineering, he did not show how that fact affects his present status and his claim for back pay. Pickett
bears the burden of proof on thisissue. Director, OWCP, Department of Labor v. Greenwich
Collieries [Ondecko], supra. If reinstatement means returned to the same job, Pickett would be
returned to the intern position.

One expects that Pickett would have proffered information regarding his capacity to work,
income, his pay higtory, and presented the income of employees who may stand in asimilar pogition.
See 42 U.S.C. 87622(b)(2)(B). Hefailed to present any calculations concerning his aleged average
weekly wage and compensation rate, that are most probably part of his FECA claim. Green testified
that Pickett was paid $7 an hour and only averaged about one or two days aweek, earning only about
$1000 for al of 2000 (TR, 461-463). That information is not useful in rendering a caculation of back
pay in this case, asit does not go to work performed at TVA, and | accept that it does not reflect
Pickett’ s wage capacity as of March 30, 2001.

The purpose of aback pay award is to make the employee whole, that isto restore the
employee to the same position he would have been inif not discriminated againgt. See Blackburn v.
Metric Constructors, Inc., 86-ERA-4 (Sec'y Oct. 30, 1991), dip op. a 11. A complainant has the
burden of establishing the amount that a respondent owes. Pillow v. Bechtel Construction, Inc., 87-
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ERA-35 (Secy July 19, 1993). A Complainant is entitled to receive the wages and benefits she would
have received but for theillega discrimination. Back pay includes not only sdary loss, but dso
compensation for lost overtime, shift differentids, and fringe benefits such as sck pay, annud leave, and
vacation pay. Crabtree v. Baptist Hosp. of Gadsden, Inc., 749 F.2d 1501 (11th Cir.1985).

It isironic that Pickett clamsthat he has been medicdly unable to work for the pendency of the
FECA clam, which covers much of the time period he dleges that he should receive compensation as a
whistleblower. The record does show that on March 2, 1989, TVA offered Pickett ajob asa“Clerk
SB-2" a arate of pay of $5.95 per hour (CX-2, 29). However, the FECA caseremained in active
litigation and Pickett took the pogition that the job duties that were offered did not fit his physica
functiona capacity at that time (CX-2, 58-59, 63-64, 83). | note that Pickett resisted this position and
prevalled in the ECAB apped. A review of CX-1 and CX-2 shows that in the prior cases Pickett
ressted reinstatement, wheress here he demands it. Moreover, | have determined that Pickett failed to
prove that he has been the subject of blacklisting for the period prior to March 30, 2001, and therefore,
the conditions precedent to full reinstatement to his 1988 status are not warranted by these facts.
Therefore, Pickett failed to show entitlement to reinstatement at the terms he demands. | accept that as
of March 30, 2001 TVA blacklisted Pickett, but Pickett failed to develop abasis for reinstatement in
this record.

Inthe usud case, a complainant who has been discharged (or congtructively discharged) is
entitled to back pay from the date his employment ended until the tender of an offer of reinstatement,
even if the offer is declined. West v. Systems Applications I nt'l, Case No. 94-CAA-15, Sec. Dec.
and Ord. Of Rem., Apr. 19, 1995, dip op. at 11-12. In this case, hypothetically, if Pickett is not
physicaly able to be reingtated immediately, the proper cut-off for back pay is the date of fina
judgment because front pay begins at that point.

Back pay awards cover totd earnings, including overtime, shift differentids, premium pay,
hedlth and pension benefits, bonuses, stock purchase options and other fringe benefits. Raises that an
employee would have received during the backpay period will dso be included in the caculation of the
tota amount. Title VI, the point of reference for the whistleblower remedies section, requiresthe
deduction of dl "interim earnings,” i.e., the period between the unlawful trestment of the plaintiff and the
date of the order. Although Title VII mandates that a back pay award must be reduced by the amount
earned or "earnable with reasonable diligence," the award will not be reduced where the defendant
offersthe plaintiff alower paying job in alower classfication. Whatley v. Skaggs Co., 707 F.2d 1129
(10th Cir.), cert. denied, 464 U.S. 938, 104 S.Ct. 349, 78 L.Ed.2d 314 (1983). Government benefits,
such as socid security, unemployment compensation, welfare benefits or disability income are not
interim earnings that must be set off againgt back pay. Gaworski v. I TT Commercial Finance
Corp., 17 F.3d 1104 (8th Cir.1994). Pickett would have a duty to provide such information.

An employee usudly has the burden of mitigating damages by seeking suitable employment.
See, e.g., Parrish v. Immanuel Medical Center, 92 F.3d 727, 735 (8th Cir. 1996) (under ADEA
and Nebraska Fair Employment Practice Act). The respondent has the burden of establishing that the
back pay award should be reduced because the complainant did not exercise diligence in seeking and
obtaining other employment. Wes, id. at 12.

Thereis nothing in the record relating to job searches, specific vocational preparation or earning
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capacity. Pickett has not proffered any wage or income information that will permit meto calculate the
amount.

Uncertainties in establishing the amount of back pay to be avarded are to be resolved against
the discriminating party. Citing Nichols v. Bechtel Construction Inc., 87-ERA-44, dip op. a 10
(Sec'y Nov. 18, 1993), aff'd sub nom. Bechtel Construction Co. v. Sec'y of Labor, 50 F.3d 926
(11th Cir. 1995); McCafferty v. Centerior Energy, 96-ERA-6 (ARB Sept. 24, 1997). However,
there is nothing in this record to establish afactud foundation for reinstatement and back pay.

Front Pay

Pickett also requests front pay. Reestablishment of the employment relationship isausud
component of the remedy in discrimination cases. McCuistion v. Tennessee Valley Authority, Case
No. 89-ERA-6, Sec. Dec. and Ord., Nov. 13, 1991, dip op. at 23. Front pay isajudicialy created
equitable remedy used as a subgtitute for reinstatement where there exists "irreparable animosity
between the parties,” Blum v. Witco Chem. Corp., 829 F.2d 367, 374 (3d Cir. 1987), and "a
productive and amicable working relationship would be impossible” EEOC v. Prudential Federal
Sav. and Loan Assn, 763 F.2d 1166, 1172 (10th Cir.), cert. denied, 474 U.S. 946 (1985). See
United Statesv. Burke, 119 L.Ed. 2d 34, 45 n.9 (1992) (acknowledging that some courts have
ordered front pay for Title VII plaintiffs who were wrongfully discharged and for whom reingtatement
was not feasble). Reinstatement is "the preferred remedy to cover theloss of future earnings.”
Feldman v. Philadelphia Housing Authority, No. 93-1977, et a. (3d Cir. Dec. 22, 1994), 1994
U.S. App. LEXIS 36082. Front pay is used as a substitute when reinstatement is not possible for some
reason. E.g., Michaud and Ass't Sec. v. BSP Transport, Inc., ARB Case No. 97-113, ALJ Case
No. 95-STA-29, Fin. Dec. and Ord., Oct. 9, 1997, dip op. & 6, reversed on other grounds sub nom.
BSP Trans, Inc. v. United States Dep't of Labor, 160 F.3d 38 (1st Cir. 1998) (reinstatement not
possible because of complainant's depression) ; Doyle v. Hydro Nuclear Svcs., Case No. 89-ERA-
22, Sec. Fin. Dec. and Ord., dip op. a 7 (reinstatement not possible because of divestiture of business
in which complanant had been employed).

In some ingtances front pay is used when the Complainant continues to work at his old job but
recaives an amount equivaent to the pay he would have earned but for the unlawful discrimination.
Jamesv. Stockham Valves & Fittings Co., 559 F.2d 310 (5th Cir.1977), cert. denied, 434 U.S.
1034, 98 S.Ct. 767, 54 L.Ed.2d 781 (1978).

Front pay would be appropriate for Pickett, as reinstatement is not an agppropriate remedy in
this case. Generdly, to cdculate front pay, | would estimate future lost wages by reviewing the plaintiff's
current and anticipated salary and benefits and the time the plaintiff presumably would be without
comparable work. The court will evluate: (1) the avallability of comparable employment opportunities
for persons of the plaintiff's education and experience; (2) the plaintiff's age, life expectancy and hedith;
(3) thelikelihood of the plaintiff's termination for vaid business reasons; and (4) evidence of the
plantiff's diligence in mitigating damages. Suggs v. ServiceMaster Educ. Food Management, 72
F.3d 1228 (6th Cir.,1996).

But again, Pickett has not proffered any wage or income information that will permit meto
cdculate the amount of front pay.
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Compensatory Damages

Pickett also requests compensatory damages. Compensatory damages may be awarded under
the environmentd acts for pain and suffering, mentad anguish, embarrassment and humiliation caused by
the discriminatory treatment. The whistleblower statutes permit compensatory damages for emotiona
pain and suffering, mental anguish, embarrassment and humiliation. See generdly Nolan v. AC
Express, 92-STA-37 (Sec'y 1/17/95) (analogous provision of the STA); Deford v. Secretary of
Labor, supra (anaogous provison of the ERA). Where gppropriate, a complainant may recover an
award for emotiona distress when his or her menta anguish is the proximate result of respondent's
unlawful discriminatory conduct. See Bigham v. Guaranteed Overnight Delivery, 95-STA-37
(ALJ5/8/96) (adopted by ARB 9/5/96);.

Pickett bears the burden of proving the existence and magnitude of any such injuries; athough,
as a cavedt, it should be noted that medica or psychiatric expert testimony on this point is not required.
Blackburn v. Metric Constructors, Inc., 86-ERA-4 (Sec'y 10/30/91); Bigham, supra at p. 14,
Lederhausv. Paschen, 91-ERA-13 (Sec'y 10/26/92), at p. 7 (Citation Omitted).

Pickett tedtified that he is unemployed (TR, 150). He testified that when Green told him that he
was interviewed by Y ates he was “very upsat.” TR, 161. He that he was adversely affected by Y ates
conduct in the FECA case:

He had came out to my house once before years ago. And he had randomly threw my name al

around town. The man even went to my church. The man even knew what church | went to. |

mean, | wouldn't even go to my church for years because the man even went to my churchin

1992 when he come out. And | thought, you know, here we go again. Here, he's going to

come out and gart this again, make me look like some kind of drug lord or some kind of villain

or you know, some kind of government swindler or something of that nature.
TR, 161.

Pickett offered no other testimony about the nature and extent of any emotional distress, a need
for any medica atention, pain and suffering, mental anguish, embarrassment and humiliation. He offered
no specia damages.

Green tedtified that Y ates' remarks were an attack on Pickett’s character:

(Green). Wil | mean, Dave's my friend. | mean, | didn't likeit. | took it
persond. | wasjud trying to hep David get alittle bit of income. | mean, he made dl of fifteen
hundred and some dollars working for me. It wasn't nothing.

Q (By Mr. Savin) If you didn't know David, how would Mr. Y ates statements
have made you fed about him as an Employer, Sr?

A | wouldn't hire him.

Q Let me ask you to assume, S, that you didn't know Mr. Pickett personally.
And an agent with a badge came to your office asking the kind of questionsthat Mr. Y ates did
on March the 30th.

A | mean, therésno way | would hire him again. If | didn't know him, therés no
way. | mean, my shop worker, he asked to see his payroll records. | mean, you don't think
that's going to be dl over town? | mean, theré's no way. Just to have to come over here and
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do this, I mean, theré's no way.
TR, 39.

Green tedtified, and | accept that the incident “Just torehim up.” TR, 40.

Green ds0 dleged that “everyone” in Oliver Springs Tennessee knew that Pickett had been
investigated. Id.

| note that Pickett has, in his FECA case, dleged a pre-existing psychiatric condition. A
respondent may be held ligble for damages when its negligent or unlawful actions have aggravated a
preexigting psychiatric condition. Dindo v. Grand Union Co., 331 F.2d 138, 141 (2d Cir. 1964). A
review of the documents contained in CX-1 and CX-2 show that Pickett is dleged to have a
narcissistic personality disorder as of September 16, 1998.% Testing by Pickett’ s tregting psychiatrist
determined that Pickett is an extremely sensitive person (1d).

However, the only testimony as to the effect that the March 30, 2001 incident may have had on
his menta gateisthe expression of Green that Pickett was “torn” by the incident and Pickett's
testimony that socidization is affected by the incident.

The Board has found it appropriate to review smilar cases, as well as awards in other
whistleblower decisons involving emotiona distress, to assigt in the andlysis of the gppropriate measure
of compensatory damages in whistleblower cases.

Accordingly, | reviewed related cases to compare the awards given in smilar fact patterns. |
note the following:

. Gaballa v. Atlantic Group, Inc., supra. Like Pickett, Gaballa had been blacklisted,

and tedtified that he felt his career had been destroyed by the respondent’s action. The
Secretary reviewed the compensatory damages awards for mental and emotional
suffering made in a number of cases, which ranged from $10,000 to $50,000, and
awarded Gaballa $35,000. The Secretary reduced the ALJs recommended
compensatory damage award to $25,000.

. DeFord v. Sec. Of Labor, supra. DeFord aleged that his transfer was the result of
deliberate discrimination by TVA againgt him due to his participation in the NRC
ingpection process. He stopped work on Sept. 11, 1980, and was hospitalized 10
days later for observation. DeFord testified that upon suffering the embarrassment and
humiliation that accompanied his transfer, he developed chest pains, encountered
difficulty in degping and began suffering from severe depression. He received
compensatory damages in the amount of $50,000.

. McCuistion v. Tennessee Valley Authority, 89-ERA-6 (Sec'y Nov. 13, 1991), dip
op. a 21-22 ($10,000 award; complainant was blacklisted and fired; forfeited life,
hedlth and dentd insurance; unable to find other employment; exacerbated preexisting
hypertension and caused ssomach problems; degping difficulty, exhaustion, depresson
and anxiety).

. Beliveau v. Naval Underseas Warfare Center, 1997-SDW-1 and 4 (ALJ June 29,
2000), the ALJ recommended an award of $50,000 in compensatory damages for
emotiond distress. Complainant had presented expert testimony, but the ALJ found that
it was of limited probative value. In setting the amount of the award, therefore, the ALJ
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looked at cases in which amounts were awarded for emotiona distress without expert
evidence in support. He then set the amount at the high end of that range ($20,000 to
$50,000) because, despite the limited weight given to the expert's opinion, it was more
probative than a complainant's mere conjecture.

Smith v. Esicorp, Inc., 1993-ERA-16 (ARB Aug. 27, 1998). The ALJfound
Complainant to be a very credible witness in describing the impact of Respondent's
harassment, and recommended an award of $100,000 in compensatory damages. The
ARB faulted the ALJ, however, for not explaining how he arrived a the $100,000
figure, and noted that it is gppropriate to consgder the range of awards made in Smilar
cases when awarding compensatory damages. The Board reduced the ALJs
recommendation of $100,000 in compensatory damages to $20,000.

Doylev. Hydro Nuclear Services, 1989-ERA-22 (ARB Sept. 6, 1996) (wherein the
Board affirmed the AL Js recommendation of $40,000 compensatory damages);
Bigham, supra . The ARB awarded Bigham $20,000 for mental anguish resulting from
discriminatory layoff (wherein the Board increased the ALJs award of compensatory
damages from $2,500 to $20,000 after reviewing the observations and accounts of
complainant's emotiond distress).

Lederhausv. Paschen, 1991-ERA-13 (Sec'y Oct. 26, 1992) The Secretary
awarded Lederhaus $10,000 for mentd distress caused by discriminatory discharge
where L ederhaus showed he was unemployed for five and one haf months; foreclosure
proceedings wereinitiated on his house; hill collectors harassed him and cdled hiswife
at her job, and her employer threatened to lay her off; and hisfamily life was disrupted.
However, the Secretary reduced the compensatory award from a recommended
amount of $20,000 to $10,000.

Blackburn v. Metric Constructors, Inc., 86- ERA-4 (Sec'y Aug. 16, 1993). The
Secretary awarded Blackburn $5,000 for mental pain and suffering caused by
discriminatory discharge where Blackburn became moody and depressed and became
short tempered with hiswife and children. The Secretary reduced the ALJs
recommended award of compensatory damages to $5,000.

Van Der Meer v. Western Kentucky University, ARB No. 98132 (formerly 97-
078) ALJINo. 1995-ERA-38 (Sec'y Apr. 20, 1998) where, like here, the complainant
suffered little out-of-pocket loss: he lost no salary as aresult of the leave of absence
and there was no evidence of uncompensated medica costs. Other |osses were non-
quantifiable. The complainant was awarded, however, $40,000 in compensatory
damages because the respondent took extraordinary and very public action againgt the
complainant which surdly had a negative impact on complainant's reputation among the
sudents, faculty and staff at the school, and more generdly in the local community;
complainant was subjected to additional stress by the respondent's failure to follow the
conciliatory procedures contained in its handbook and complainant testified that he felt
humiliated.

Michaud v. BSP Transport, Inc., ARB Case No. 97-113, ALJ Case No. 95-STA-
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29, ARB Dec. Oct. 9, 1997, dip op. a 9. The ARB awarded $75,000 in
compensatory damages where evidence of mgjor depression caused by a
discriminatory discharge was supported by reports by alicensed clinical social worker
and a psychiatrist. Evidence aso showed foreclosure on Michaud's home and loss of
savings.
. Smith v. Littenberg, Case No. 92-ERA-52, Sec'y Dec., Sept. 6, 1995, dip op. at 7.
The Secretary affirmed the ALJs recommendation of award of $10,000 for mentad and
emotiond stress caused by discriminatory discharge where Smith supported hisclam
with evidence from a psychiatrist that he was "depressed, obsessing, ruminating and
ha[d] post-traumatic problems." *°
The Board has determined that | may aso consder the level of compensatory damages

awarded in employment discrimination cases brought outside the Labor Department's adminidrative

law sysem. Doyle, supraand Leveille, supra. After areview of severd casesthat | determine are

andogousto blacklisting and the current findings, 1 note the fallowing:
Noble v. University of Georgia, WL 1339745 (Ga. Jury, 2001). Plaintiff received a
$20,000 verdict. A white femae suffered financia |oss and emotiond distress when she
was denied admission to the defendant university. The plaintiff contended thet the
defendant discriminated againgt her by adhering to a policy which gave preferentia
trestment to admitting blacks and other minorities and that it violated her civil rights.
She further contended that she was forced to attend another university with a higher
admission rate because of the defendant's discrimination procedures. The defendant
denied ligbility. Another white male also suffered emationa distressin asimilar incident
with the defendant and received an award.

. Dale Edwardsv. Icon Equipment Distributors, Inc. and Brian Crandall, WL
1517978 (Ohio Jury, 2001). The Plaintiff received a verdict of $4,400. Plaintiff worked
asatruck driver and laborer a Defendant Icon's Cleveland office from May 1997 until
he was discharged in July of 1999. Prior to his discharge, plaintiff had been aosent from
work for one week. Defendant Crandall was the president and owner of Defendant
Icon. Plaintiff dleged that: (1) he had requested and taken a one week leave of aisence
to reduce stress and high blood pressure which was evidenced by anote from his
physician; (2) he was wrongfully discharged by defendants based upon the perception
that he was disabled because of high blood pressure and stress; (3) his discharge was
discriminatory and in violation of Ohio public policy; and (4) he suffered damages asa
direct result of defendants actions. Defendants contended that: (1) they were unaware
of any daimed disability by plaintiff; (2) plaintiff had never asked for any
accommodation for his claimed disabilities; and (3) plaintiff was discharged for
legitimate, nondiscriminatory business reasons such as plaintiff's failure to comply with
personnel policies and absentesism.

. Mary Dixon-Richardson v. West, Acting Secratary, Department of Veterans
Affairs and Cincinnati-Ft. Thomas Veterans Adminstration Medical Center
WL 1689694 (.USDC, O, Ohio Jury, 2001). Verdict: $15,538. Breakdown: $15,000
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compensatory damages and $538 back pay. Plaintiff was along-time employee of
Defendant Veteran's Administration Medical Center. She was employed as a medicdl
records clerk. Plaintiff filed an EEOC charge against a co-worker on the grounds of
sexud harassment. That dlaim was then settled. Plaintiff aleged thet following the
settlement, she was subjected to progressive discipline for aperiod of approximately
two years which culminated in afive day suspenson without pay. Plaintiff dleged that:
(1) she received progressve discipline without grounds following her filing of the EEOC
charge; (2) shewas retdiated againgt by defendant; and (3) she suffered damages
including back pay in the amount of $538 as a direct result of defendant's actions.
Defendant contended that any disciplinary action taken againg plaintiff was judtified
based on plaintiff's conduct including rudeness to patients.

. Kohn vs. County of Los Angeles, WL 1720226 (Orange County Superior Court,
T.D.C4d., 2001). The verdict was for $175,000. A 70-year-old male applicant sued
the defendant state school digtrict claming age discrimination in violation of Sate law.
The plaintiff aleged that the defendant's failure to rehire him because of his age caused
him emoationd distress. The defendant denied the dlegations and claimed that the
plaintiff was not sdlected due to his lower evauation scores than other gpplicants. The
court rejected the age discrimination claim and awarded damages for emotiond distress
but dso found that the defendant failed to stop the occurrence of discrimination.

. Harsh v. Kwait, WL 910025 (Ohio Jury, 2001). Compensatory damages were
$10,000. A female office manager sued the male defendant dentist claiming sex
discrimingtion in violation of state law. The plaintiff aleged that she was subjected to
ingppropriate sexua jokes and physicd touching by the defendant resulting in emotiona
distress to the plaintiff. The defendant denied the allegations®

Pickett did not show that the incident has caused permanent psychiatric or psychological
damage, aggravated or exacerbated the pre-existing condition, or has caused Pickett to spend out of
pocket medica expenses. He did not show that he needed immediate medical treatment, or that he
needs any medicd trestment. He did not provide any insght into Pickett's ability to react to
management and co-workers, maintain atention and concentration or perform his daily activities or
work related activities. He did not reference me to the Diagnostic & Statistical Manual of Mental
Disorders |V (APA 4th ed.1997) (hereinafter "DSM IV "), the standard work on mental disorders.®*

On the other hand, | accept that the publication of animusto Green is sufficient to cause
damage to Pickett's reputation. Both Green and Pickett dlege that the publication isto the resdentsin
Oliver Springs, because it is such asmal town. They both assert thet it also caused Pickett humiliation
and anxiety. | accept that also.

TVA failed to present any evidence to rebut these positions and did not produce mitigation
evidence asto damages.

In reviewing the factors used to establish compensatory damages, | note that when back pay,
front pay and reinstatement are added factors, especialy where there are out of pocket expenses as
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“gpecid damages’, the awards are usudly comparatively quite high. | did not include cases where there
were significant “specid damages’ dleged. Courts have recognized that in cases awarding damages for
emotiond digtress, the awards in discharge cases are generaly higher than those involving demotions or
instances of harassment. See Webb v. City of West Chester, 111., 813 F.2d 824, 836; McCuisition,
supra. | aso note that when expert testimony has been proffered as to the extent of pain and suffering,
the awards are heightened. In cases such as Nobl e, supra, financia loss was proved. Pickett does not
relate the same extent of intengity and severity as described in Bigham, supra. In Gaballa, supra,
the treeting physician testified at length regarding Complainant's emotiona problems caused by the
negative information which emanated from his TAG supervisor. In McQuiston, supra, the
Complainant’ s blood pressure was 226/116 and his treating physician advised him to go home to avoid
job related stress.

As matters smilar to these factors appear in this record, the amounts of those awards must be
discounted in part. | give full consderation to the limited intengity, the severity and duration of Pickett's
distress and the recognize the effect any related publications may have on him.

Conddering dl of the factors involved, after areview of the record, | find and conclude that a
compensatory damage award in the amount of five thousand dallars ($5,000.00) is warranted.

Although Pickett requests interest on al awards, interest is not awardable on compensatory
damages. Blackburn v. Metric Constructors, Inc, supra; Smith v. Littenberg, supra; Creekmore
v. ABB Power Systems Energy Services, Inc., 93-ERA-24 (Dep. Sec'y Feb. 14, 1996).

Exemplary Damages
Pickett argues that TVA isarecidivig violator of pollution laws. He cites to published cases
where the Department of Labor or the courts have found against them.®? He argues that the record
shows that TVA does not regularly investigate Clean Air Act complaints, and is cavaier in its attitude to
whigtleblowing:
TVA AIGI Hickman said “we do not typicaly investigate whistleblower concerns, unless they
are nuclear concerns.” (T-309). Thisisequivaent to ruling out legd protection for
whigtleblowers.  All of this“seemsinexplicable by anything but animus toward the class that it
affects” making it a per se violation of Complainant’ s right to equa protection of the laws.
Romer v. Evans, 116 S.Ct. 1620 (1996). The Respondent has denied Complainant and other
whistleblowers basc human rights that are taken for granted by others.
These are protections taken for granted by most people either because they
dready have them or do not need them: these are protections against excluson
from an dmost limitless numbers of transactions and endeavors that congtitute
ordinary cvil lifein afree socidty.
Id. Seedso Yick Wo. V. Hopkins, 118 U.S. 356 (1886)(San Francisco’ s discrimination
againg Chinese-owned laundries remedied by Supreme Court.) Discriminators can't ways be
relied upon to tell their true motives, for “clever [persong| can easily conced their motivations.”
United Statesv. City of Black Jack, 508 F.2d 1179, 1184-85 (8th Cir. 1974), cert. denied
422 U.S. 1084 (1975). The“clever” TVA OIG investigated only Mr. Pickett, not his
concerns, demongtrating irrefragably what the motive of the “investigations’ has dways been: a

-45-



“witch hunt” or persecution of Mr. Pickett.

TVA did not address thisissuein its brief.

The Supreme Court has held that employment discrimination not based on a disparate impact
theory is, in fact, intentiona discrimination: "The 1991 [Civil Rights] Act limits compensatory and
punitive damages avards ... to cases of ‘intentiona discrimination’--that is, cases that do not rely on the
‘digparate impact' theory of discrimination.” Kolstad v. Am. Dental Ass'n, 527 U.S. 526, 534, 119
S.Ct. 2118, 144 L.Ed.2d 494 (1999) (citation omitted).

Punitive damages are discretionary awards. Factors in determining whether punitive damages
should be awarded and in what amount include:

1. The egregious nature of the conduct,

2. Itsduration and frequency,

3. The defendant's response after being informed of the discrimination, and

4. Thefinancid status of the defendant.

Id. In Kolstad, the Supreme Court rgjected the contention that punitive damages are available only in
cases of an employer's "egregious’ conduct. 1d. a 534, 119 S.Ct. 2118. But it held that, to be liable for
punitive damages, the employer "mugt at least discriminate in the face of a perceived risk that its actions
will violate federa law to be liable in punitive damages.” 1d. a 536, 119 S.Ct. 2118.

TVA knew Pickett had prevailed in his OWCP appeal and knew that that Pickett had brought
awhistleblower clam before March 30, 2001. TVA knew that Pickett had made dlegations about
Y ates in the prior whitleblower complaint®, and that Y ates knew or had reason to know this, giving
Y atesa motive to be hostile to Pickett. TVA knew that both Y ates and Green were potentid
witnesses, in the FECA case and/or in the prior whistleblower case.

| find that Y ates, in essence, intentionaly degraded Pickett, cast agpersons on his honesty,
discouraged Green from future employment relaions with Pickett, and blacklisted him in so doing. | find
that thisis egregious.

| note thet as to Pickett the duration and frequency of TVA environmenta violations are not
ggnificant in this case. However, | note that Pickett is correct that TVA has ahistory of environmenta
violations. | do not consider thisto be an important factor in fashioning aremedy in this case, asthereis
no direct connection to the type of violations exhibited and TV As conduct in this case.

| agree that Hickman and Hamilton failed, in essence, to perform any investigation and “rubber
samped” Yates conduct in this case. They were Yates supervisors. Wherein acompany, like TVA,
the inaction of even rdatively low-level supervisors may be imputed for punitive damagesto the
employer if the supervisors are made respongble, pursuant to company policy, for recelving and acting
on complaints of harassment. Kolstad, supra. | have determined that because the activity was
performed internaly, TVA isimmune with repect to Pickett’ s proof of blacklisting. However, with
respect to TVAsintent, | am free to recognize that Hickman and Hamilton acted with complete
disregard for Pickett’ srights as awhistleblower.

Although | was not proffered TVA’sfinancid statement, | recognize that it is a Federa agency
with significant assets.

TVA takes the pogition that it isimmune from punitive damages in the absence of specific
Congressiond language, citingto Springer v. Bryant, 897 F.2d 1085, 1089-90 (11th Cir. 1990);
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Painter v. TVA, 476 F.2d 943, 944 (5th Cir. 1973).

This case was brought under the Clean Air Act, 42 U.S.C. 7622, (CAA); the Comprehensive
Environmental Response, Compensation, and Liability Act, 42 U.S.C. 9610, (CERCLA); the Solid
Waste Disposal Act, 42 U.S.C. 6971, (SWD); the Safe Drinking Water Act, 42 U.S.C. 300;-
9,(SDW); the Federa Water Pollution Control Act, 33 U.S.C. 1367,(FWPC); and the Toxic
Substances Control Act, 15 U.S.C. 2622,(TSC).

The TSC explicitly provides for exemplary damages “where gppropriate’. 15 U.S.C. 8§
2622(2)(B)(1V). The Safe Drinking Water Act (SDW), 42 U.S.C. 8 300j-9(1)(2)(B)(iv) setsforth the
same language.

Even where punitive damages are not alowable absent express statutory authorization, they
may promote the satute sintent. Smith v. Esicorp, Inc., 93-ERA-16 (Sec'y Mar. 13, 1996), the
Adminigtrative Review Board has stated that where the gpplicable Act does provide such relief, and
where the requisite state of mind (intent and resolve actualy to take action to effect harm) exists, the
decison to award punitive damages involves a discretionary mora judgment, and if the purposes of the
statute can be served without resort to punitive measures, the Board does not award exemplary
damages. Jonesv. EG& G Defense Materials, Inc., 1995-CAA-3 (ARB Sept. 29, 1998). Mere
indifference to the purposes of the environmenta actsis not sufficient to condtitute the requisite sate of
mind for an award of exemplary damages. 1d.; citing Johnson v. Old Dominion Security, 1986-
CAA-3, 4 and 5 (Sect May 29, 1991) (deding with violations of the CAA and the TSC).

Like Johnson, supra, this claim was brought concurrently, as the SDW and TSC directly
apply here.

Both Painter, supra and Springer v. Bryant, involve the Alabama Wrongful Degth Act. In
both, the Eleventh Circuit held that: (1) Federa Employees Liability Reform and Tort Compensation
Act created absolute immunity for federal employees committing common-law torts within scope of
their employment, but (2) because Alabama wrongful deeth Satute permitted only an award of punitive
damages, the wrongful desth clam againgt the TV A was barred by sovereign immunity absent an
explicit congressond walver of immunity. The Court reviewed TVA'’s sovereign immunity section,
Section 9(a), which sates:

(8 Exlusveness [Sic] of Remedy.--(1) An action againgt the Tennessee Vdley Authority for

injury or loss of property, or persond injury or death arisng or resulting from the negligent or

wrongful act or omisson of any employee of the Tennessee Vdley Authority while acting within
the scope of this[sc] office or employment is exlusve [Sc] of any other civil action or
proceeding by reason of the same subject matter againgt the employee or his estate whose act
or omisson gave rise to the clam. Any other civil action or proceeding arising out of or relating
to the same subject matter againgt the employee or his estate is precluded without regard to
when the act or omission occurred[.]

The Court determined that sovereign immunity applied to give the Plaintiffs no remedy.

The current action is a Federd whistleblower claim, brought under severa Federa tatutes, not
one of the tort clams enumerated in the TVA satute, brought under the Federd Tort Clam Act. The
distinction between discrimination actions, such as under the whistleblower Satutes, and atort is
illustrated in an income tax case, where the issue was whether TVA payments from a settlement under a
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backpay clam under Title VII of the Civil Rights Act of 1964 condtitutes "damages received ... on
account of personal injuries’ under 26 U.S.C. 8 104(a)(2), which covers tort damages asincome. The
Supreme Court determined that Title VIl does not redress a tort-like persona injury. U.S. v. Burke,
504 U.S. 229, 112 S.Ct. 1867, 119 L.Ed.2d 34 (1992). The whistleblower acts are often equated to
Title VII asthey are statutory and are Smilar in intent and purpose. Martin v. The Dept. of the Army,
ARB No. 96-131, ALJNo. 1993-SDW-1 (ARB July 30, 1999); Berg v. La Crosse Cooler Co.,
612 F.2d 1041 (7th Cir. 1980); Parker v. Baltimore & O.R. Co., 652 F.2d 1012, 1020 (D.C. Cir.
1981).%

Therefore, as the SDW and the TSC, which are actionable here, expresdy authorize exemplary
damages, and as violations of the TSC anbd SDW are not torts, | reject the argument that TVA is
immune from exemplary damages.

In reviewing other decisons for guidance, | have discovered the following:

. Sayrev. Alyeska Pipeline Service Co., 1997-TSC-6 (ALJMay 18, 1999). The

ALJ recommended an award of $5,000 in punitive damages where he found that both
Respondents intentionaly discriminated against Complainant because she engaged in
protected activity, and Complainant was harassed, lost her job, and suffered menta and
emotiona stress as aresult. The ALJ moderated the recommended punitive damage
award because he found that that the alleged statements concerning future
discrimination were unclear a best, and because of the mitigating fact that Complainant
was eventuadly rehired.

. Ruud v. Westinghouse Hanford Co., 1988-ERA-33 (ALJ Dec. 8, 1998). The ALJ
recommended exemplary damages of $12,500, based on a comparison with other
Cases.

. Jonesv. EG & G Defense Materials, Inc.,1995-CAA-3 (ARB Sept. 29, 1998).
Complainant sought $150,000 in exemplary damages; the ALJ awarded $1. The ARB
found that no exemplary damage award was warranted, because “mere indifference’ to
the purposes of the environmenta actsis not sufficient to congtitute the requisite state of
mind for an award of exemplary damages.

. Jenkinsv. United States Environmental Protection Agency, 92-CAA-6 (ALJ
Dec. 14, 1992). The ALJrecommended imposition of exemplary damages of
$10,000, citing 42 U.S.C. 8 300j-9(1)(2)(B)(ii), and the Respondent's "flagrant
disregard of [the Complainant's] rights.” In Jenkins, the Complainant was a scientist
who frequently communicated to Congress and other about the carcinogenic effect of
Agent Orange, and who criticized a research report commissioned by Monsanto which
purported to downplay the harmless effect of Agent Orange, much to the
embarrassment of her employer, the Environmenta Protection Agency (EPA). There
was direct evidence that EPA reassigned the Complainant to aposition ill suited to the
Complainant's talents, and which |eft her with little to do -- in effect isolating her. There
was a0 evidence that the Complainant's work was respected, abeit begrudgingly.

. Harsh V. Kwait, supra. Earlier | noted that compensatory damages awarded were
$10,000. A female office manager sued the male defendant dentist claiming sex
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discrimination in violaion of date law. The plaintiff dleged that she was subjected to
ingppropriate sexua jokes and physica touching by the defendant resulting in emotiona
digress to the plaintiff. The defendant denied the dlegations. In addition, $15,000 in
punitive damages were awarded.

Rene Civitarese V. Paul Machniak, Jeanne Machniak and Lelli Printing, Ltd.,
WL 1271601 (Ohio, Jury, 2001). A verdict: of $268,000 was awarded asto all
defendants; $250,000 in punitive damages and $18,000 in compensatory damages.
Maintiff worked for Defendant Lelli Printing from 1992 until her congiructive discharge
in April, 1995. Paintiff aleged that Defendant Generd Manager Paul Machniak, her
supervisor, sexudly harassed her by making sexud suggestions, instructing her to dress
in asexudly suggestive manner, degrading women in generd, and ultimately forcing
sexud intercourse and other sex acts. Plaintiff denied that the acts of sexua intercourse
were ever welcomed. Shortly after plaintiff filed caim, she dleged defendants began
shifting assets (fraudulent conveyance). That portion of plaintiff's claims was bifurcated
beforetrid. Plaintiff aleged that: (1) she suffered sexud harassment at the workplace;
(2) shewas congtructively discharged; and (3) she suffered emotiond damagesasa
result. Defendants denied al clams at trial and Defendant Paul Machniak contended he
did nothing wrong.

Marie Thompson V. Pharmacy Corporation of America and Pharmerica Drugs,
WL 718464 (USDC, Ga,, 2001). A verdict: of $85,000 was rendered; the
breakdown: $10,000 compensatory damages and $75,000 punitive damages. Plaintiff,
ablack female, was hired by Defendant Pharmacy Corporation in 1987. For nine years
sheworked as an IV pharmacy technician. In 1998 she applied for a promotion to IV
Reimbursement Coordinator and was denied the position. A white employee received
the position which plaintiff sought. Defendant Pharmerica was the successor company
to Defendant Pharmacy Corporation. Plaintiff alleged that: (1) the white employee who
received the position was less qudified; (2) she was denied the promotion because of
her race; and (3) defendant company’'s actions congtituted racid discrimination in
violation of 42 USC sec. 1981. Defendant contended that no racia discrimination
occurred and that the position had been given to aqudified individud.

After areview of dl of the above, | find that TVA’s conduct far exceeds “mere indifference’,
and that exemplary damageslieagaing TVA. SeeJonesv. EG & G Defense Materials, Inc.,
supra. | consder the actions against Pickett were egregious, and note that TV A failed to adequately
respond after being informed of the discrimination. At the outset, TVA knew or should have known
that Y ates had both the motive to have animus against Pickett and they provided Y aes an opportunity
to engage in blacklisting activity. After the dam wasfiled TVA ratified Yates conduct without
investigating properly. The evidence showsthat Y ates was untrained in whistleblowing metters.
Hickman and Hamilton testified, in essence, that TVA has no policy regarding the handling of
whistleblowing complaints and has not investigated any. Therefore subsequent to March 30, 2001,
TVA has not corrected its conduct.
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| notein dl of the cases cited for comparison that respondents/ defendants denied liability. |
note that there is arelaionship between the “ specid” and compensatory award and the punitive
damage award in the cited cases. Asthe award for compensatory damagesiis relatively modest, | do
not award punitive damagesin an amount that would unfairly enrich Pickett or would cause TVA to pay
adgnificant proportion of its net worth.

TVA should pay Pickett $10,000.00 in exemplary damages.
Other Requested Relief
Post hearing, Pickett made the following proposed findings for equitable rlief:

1. Orders to Respondents to cease and desist violating employees civil and constitutional rights to
engage freely and without coercion in protected activity under whistleblower laws;

2. Injunctive relief and affirmative actions to prevent any further violations or discrimination
against other employees and order posting of notices to all employees of the finding in this case in
Inside TVA and on the Internet;

3. Orders that Respondents' managers conduct mandatory meetings of all of Respondents’
employees during normal working hours of each shift to apologize for the hostile working
environment, and that this meeting be shown live on any management television systems, to
include broadband and close-circuit TV. Mr. Pickett requests that this apology explicitly describe
and encourage employees to engage in protected activity when they see fit, without using
extralegal hierarchical constructs, which contribute to the existing chilled atmosphere toward
protected activity. For verification and emphasis, Mr. Pickett requests that the apology be
videotaped and repeated on every television or broadband system during normal working hours
over a period of one month, and that the videotaped apology be shown to all of Respondents’
managers once each year and be shown during the orientation of each new, rehired or transferred
employes;

4. Mandatory protected activity, sensitivity, science, law and ethics training and skill assessment
for each of Respondents' employees and agents from the top down, on the fundamental rights of
all employees to report concerns and be advised of their DOL whistleblower rights, and to have
those rights respected, without fear, favor or reprisal, with full employee and contractor education
about their right to be free from management reprisals for protected activity, including but not
limited to reprisals undertaken in violation of the Energy Reorganization Act, FLRA, False Claims
Act, the Water Pollution Control Act, Clean Air Act, CERCLA, RCRA, OSHA, STAA and other
applicable or potentially applicable whistleblower laws;

5. An order that Respondents reprimand, terminate or discipline each and every other TVA
management agent or other employee responsible for the discrimination, as appropriate;

6. An order by the Secretary of Labor against Respondents and their agents and contractors and
successors to cease and desist from surveillance or giving the impression of surveillance;

7. An order for the TVA OIG to cease and desist contacting Mr. Pickett, Mr. Green and Oak
Ridge Fabricators, other employers and organizations, including Mr. Pickett’s church and
community;

13%. Appointment of Court-selected monitors to assure continued compliance with the Court’s
orders, with assurance of access to workplaces to oversee compliance;
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14. Purging of al derogatory information from any and al files regarding Mr. Pickett’s engaging
in protected activity, after full discovery of all such files during the course of this litigation and the
OSHA remand for investigation.

See Pickett’ s Proposed Findings.

Based on my findings and other rulings, dmost dl of the requests for relief stated above are
based on an underlying premise derived from atheory of a continuing violation. | have regjected that
argument. Moreover, | rgect any of the requested rdlief that is not based on my findings of fact. All of
the relief that is appropriate relates to the incident that occurred on March 30, 2001 and that involved
an episode of blackligting activity.

OIG witness testimony showsthat TVA does not have any training program in whistleblower
matters and does not have specific policies on how to investigate them.

| agree that an order advisng TVA not to commit infractions of the whistleblower actsis
gppropriate. | do recommend that TVA enter aformal apology to Pickett, with a pledge not to perform
blacklidting activities in the future.

Attorney Fees and Costs

The environmentd acts entitle a winning complainant to an award of “the aggregate amount of
al costs and expenses (including attorneys and expert witness fees) reasonably incurred, as determined
by the Secretary, by the complainant for, or in connection with, the bringing of the complaint.”" 42
U.S.C. 87622(b)(2)(B) (CAA). No petition is before me at thistime.

REcCoOMMENDED ORDER

Accordingly, in view of the foregoing, and upon the entire record, | issue the following
Recommended Order:

1. Tennessee Vdley Authority (“TVA”, Respondent herein) shal immediately pay Complainant
Pickett $5,000.00 as compensatory damages for the emotional suffering and distress caused to
him by the Respondent's actions herein.

2. TVA shdl aso pay to Complainant Pickett $10,000 in exemplary damages.

3. (@ Counsd for Complainant shdl file a Petition for Fees and Cogts within thirty (30)
days after the filing of the Recommended Decison and Order for al legd services
rendered with service on Counsd for Respondents. Such submission shdl be on aline
item basis and shdl separately itemize the time billed for each service rendered and
costs incurred. Each such item shall be separately numbered.

(b) Respondent may file objections, if any, to said gpplication for fees and cogts within
fifteen (15) days of receipt, but al objections to said Counsd's petition shal beon aline
item bas's usng Complanant's numbering system, and any item not objected to in such
manner and within such time required shall be deemed acquiesced in by Respondent.
(c) Within fifteen (15) days after receipt of any such objections from Respondent,
Counsd for Complainant may file a response thereto. Such submission shdl bein the
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form of alineitem response. Any objections not responded to in such manner and
within such time will be deemed acquiesced in by Counsd for Complainant.

4. Accordingly, in view of the foregoing Findings of Fact and Conclusions of Law and keeping
in mind the egregious, disparate and discriminatory trestment of the Pickett by the TVA, | find
and conclude that the Pickett is dso entitled to the following rdlief and that such rdlief is
reasonable and necessary to remedy the wrongs done to Complainant by Respondents through
its agents, representatives and employees. The Respondent shall aso provide a copy of this
ORDER without comment, viafirst class mail, to each of the employees of OIG within fourteen
(14) days of issuance of this ORDER.

5. TVA will provide an explanatory letter to be gpproved by Pickett setting forth dl of the
circumstances truthfully and accurately asto the events of March 30, 2001 and their aftermath
and such letter shall be placed in Pickett’s officia personnd file,

A

Danid F. Solomon
Adminigrative Law Judge

NOTICE: This Recommended Order will automatically become the find order of the Secretary unless,
pursuant to 29 C.F.R. 8 24.8, aptition for review istimely filed with the Adminigtrative Review Board,
United States Department of Labor, Room S-4309, Frances Perkins Building, 200 Constitution
Avenue, NW, Washington, DC 20210. Such a petition for review must be received by the
Adminigrative Review Board within ten business days of the date of this Recommended Decision and
Order, and shall be served on dl parties and on the Chief Adminigtrative Law Judge. See 29 CF.R. 8§
24.8 (2001).
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Notes
1. See Pickett v. Tennessee Valley Authority, 1999-CAA-25 and 2000-CAA-9 (consolidated
cases), http://www.odj.dol.gov/public/whblower/decsn/2000caad9a. htm.

2. Hereinafter “Yates'.
3. Herainafter “ Green”.

4. The procedure is set forth by 42 U.S.C.A. 8§ 7622(b)(2)(A). Section 11(c) of the Occupational
Safety and Health Act of 1970 authorizes OSHA to investigate employee complaints of employer
discrimination againgt employees who are involved in safety and hedlth activities protected under the
Act. OSHA dsoisresponsble for enforcing whistleblower protection under ten other laws.

5. See Adminidrative Law Judge exhibits“ALJ" 2, 3, 3A and 3B.
6. Pickett v. TVA, 2001-ERA-00038.

7. Included are:
A. Pickett’'s August 31:
1. Emergency Mation to Order Disclosure of All Ex Parte Contacts with OSHA by
Respondents.
2. Motion to Reconsider Order Denying Remand.
ALJ6.
B. TVA’sMation for Continuance (ALJ-8). Pickett’s Opposition Maotion (ALJ 8A).
C. Pickett's September 4:
1. Motion to Quash TVAs Notice of Deposition.
2. Emergency Motion to Order Disclosure of All Ex Parte Filings and Contacts With
OSHA by Respondents.
ALJO.
C. Pickett’s Motion to Quash Any TVA Non-Party Depositions. ALJ-10.
D. TVA Mation for Summary Decison. ALJ11.
E. Pickett’ s September 6:
1. Mation to Strike Improper Motion for Summary Judgment.
2.0bjection to TVA*s Mideading Arguments.
3.Motion to Draw Adverse Inferences Re: OSHA Obstruction.
4.Citation of Supplemental Authorities Re: Depositions.
5.Mation to Admonish Respondents Re: Witnesses.
ALJ 13.

F. Pickett’s September 7:
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1. Request to serve OWCP with notice of hearing.

2. Request to serve supoenae duces tecum to each defendant.

3. Request to serve additiona exhibits.

ALJ 14.

G. Pickett’s Acknowledgment of the Court’s Second Speaking Order Re: Mr. Green’s Rights.
(ALJ15A).

H. Pickett’ s September 10:

1. Firg Notice of Filing.

2. Motion for Protective Order Againgt TVA Misconduct.

ALJ15B.

I. TVA’s Response to Pickett’ s September 6 Submission, dated September 11 (AL J-16).
J. TVA'’s Prehearing Submission dated September 11(ALJ17).

K. TVA’s Response to Pickett’ s September 10 Motion for a Protective Order, dated
September 12 (ALJ-18).

L. TVA ‘sOppostion to Pickett's Mation for Permission to Supplement His Hearing Exhibits
After September 10, dated September 12 (ALJ-19).

M. TVAs Supplement Prehearing Statement, dated September 12 (AL J-20).

N. Pickett’s Prehearing Statement (AL J-21).

O. TVA’sMationin Limine. ALJ-22.

P. Pickett's Motion for Adverse Findings Againgt TVA for Refusa to Provide Documents
Sought By Subpoenas And Motion to Compd TV A to Comply With Subpoenas, dated
September 13.

Q. Pickett’'s Motion to Compel TVA to Obey Court’s September 7 Order Regarding
Electronic Filings, dated September 14 (ALJ-25).

R. Pickett’s Errata, dated September 14 (ALJ 26). Filing of letter advising that there was no
O2 Form filed by Y ates.

S. TVA’s September 14 filings.

1. Second Motion in Limine, and TVAs Response to Pickett’s September 13 Motion Request
Isto exclude Tyndal’ s testimony.

2. Third Mation In Limine,

3. Motion to Quash Pickett’ s Subpoenas.

T. Pickett’s Notice of Filing, containing the documents in R, above, dated September 14
(ALJ-28).

U. Pickett’s September 16:

1. Motion for Adverse Inferences and Default Judgment.

2. Pickett’s Response to TV As September 14 Motion (which probably means the Second
Moation in Limine).

ALJ29-ALJ31.

V. Pickett’s September 16 Motion for Adverse Inferences and Default Judgment (ALJ-31).
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8. RX-3, RX-5, RX-6, RX-7, RX-8, and RX10 were admitted into evidence. RX-1, RX-2, RX-4 and
RX-9 were identified but were not formaly admitted into the record at hearing. Note that al of these
exhibits are part of ALJ-17, TVAs Prehearing Submission, which was admitted into evidence, without
objection and which incorporates the documents as if set forth fully at length. RX-1 isthe complaint in
this case, which isdso marked as ALJ-1. RX-2 isthe complaint in the prior case, which hereby is
made a part of this record. RX-4 isacopy of aFAX dated March 5, which isaso at CX-2, 160, and
which had been admitted into evidence.

9. “TVA paystop executives $5.5 million in bonuses” Jennifer Lawson, Knoxville News-Sentinel,
December 29, 2001.

10. On January 8, Pickett filed aresponse dleging, “TVA does not deny the fact of TVA’srecord
power sales and the fact of TVA’s management bonuses exceeding the federd pay cap.” TVA was
not asked to respond to thisissue in the case in chief, and therefore the news article is dso not
impeachment evidence.

11. Although OWCP is not a party to the case, Pickett moved to draw adverse inferences againgt the
Office of Workers Compensation Programs (OWCP),
as OWCP failed to attend the trid, failing to produce Mr. Halbur (who was listed by both Mr.
Pickett and TVA asawitness and was part of TVA’s pretext). Both OWCP and OSHA are
advised by the same DOL Solicitor’s Office. First OSHA covered up for TVA and OWCP.
Then OWCP refused to cooperate with the Office of Adminigtrative Law Judges. OWCP's
empty eeventh-hour filing does not let OWCP off the hook. Nor isit good legd practice for a
DOL Salicitor’s Office manager to ignore Orders from an Administrative Law Judge or refuse
to attend trid. Like the Respondents TVA and TVA OIG, Respondent OWCP waived its
right to put on witnesses or evidence in its defense. The Court should so hold in the RD& O.
Pickett's Brief. OWCP is not aparty, athough Department of Labor isaways aparty. | discussed the
reasonswhy | determine that there is a qudified privilege for investigations by OWCP, infra

12. In that case, Pickett named as respondents the TV A Inspector Generd and the former manager of
the TVA power plant where he had been employed. The ALJ dismissed them from that proceeding,
snce they were not his“employers” Pickett v. TVA, at 5-6. Stevenson shows that the Secretary of
Labor has hdd that individuads are not covered "persons’ under the environmenta whistleblower
provisons unless they are dso employers within the meaning of the gpplicable Satute. See,
Stephenson v. NASA , supra. [Pickett] argues, however, that the Adminigtrative Review Board
(ARB) should revigt thisholding in light of the grave facts of this case.

In Stephenson, complainant contended that the TSCA and CAA employee protection
provisions contemplated complaints againgt "person[s].” The secretary noted, however, that while the
provisons reference "person[s]” in the procedura subsections (b) - (€), the substantive prohibition
contained in subsection (a) refersto "employer[s].” Although the TSCA defined the term "person” as
"an individud, corporation, partnership, association, State, municipdity, politica subdivison of a State,
and any agency, department, or ingrumentaity of the United States and any officer, agent, or employee
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thereof" for purposes of the CAA. 42 U.S.C. 88 7602(e), the secretary determined,
The plain language of these employee protection provisions suggests that they were intended to
apply to persons who are employers. That classification does not include the employees named
here as respondents. Any other construction would require a clearer satement of intent than
appears in the statutes at issue. For example, in arelated area, courts have held corporate
officersjointly and severdly liable for unpaid wages under the Fair Labor Standards Act
(FLSA) where the "economic redity" indicates sufficient control over the employment
relaionship. See Dolev. Elliott Travel & Tours, Inc., 942 F.2d 962, 965 (6th Cir. 1991)
and cases cited therein. This result follows from the FLSA definition of the term "employer”
which "includes any person acting directly or indirectly in the interest of an employer in relaion
to an employee. .. ." 29 U.S.C. 88 203(d) (1988). Similarly, under the Mine Act, corporate
"director[d], officer[g], and agent[s]" may be held lidble for civil pendties under certain
circumstances pursuant to explicit statutory directive. 30 U.S.C. 88 820(c) (1988).

11. Those benefits have been terminated again. See, eg., Pickett’ s Brief at 4.

14. Note that Pickett caled Y ates as his first witness as an adverse withess as if on cross examination.
Therefore, the prior record could be used to impeach Y ates.

15. 29 CFR § 18.48 Records in other proceedings.

In case any portion of the record in any other proceeding or civil or crimind action is offered in
evidence, atrue copy of such portion shdl be presented for the record in the form of an exhibit unless
the adminigtrative law judge directs otherwise.

16. | determined that much of the evidence seen in ain camera proceeding on privileged documents
would be awaste of judicid economy. 29 CFR § 18.403 Exclusion of relevant evidence on grounds of
confusion or waste of time. Although relevant, evidence may be excluded if its probative vaueis
subgtantialy outweighed by the danger of confusion of issues, or mideading the judge astrier of fact, or
by consderations of undue delay, waste of time, or needless presentation of cumulative evidence.

17. "He[Green] volunteered information, said he [Pickett] drove atruck occasiondly. | asked what
kind of truck to make sure it wasn't agreat, you know, greeat big, large truck that was hauling, you
know, heavy materid. He said it was just aregular truck to pick up machine parts around the
Oakridge/Knoxville area, answer the telephone. | think he actually said it was not like regular work, is
the way he explained it to me.”

18. Yatessad, "Mr. Pickett has not been harmed in any way. He received a check from usfor over
fifty thousand dollars. He has not been harmed.” And | said, "well that's, you know, none of my
busness" | sad, you know, "I don't want to get into that." TR, 32.

-56-



19. He dso sad, “You know, he had ason. And when he told him -- when he moved out, he paid his
ownway. And he couldn't understand why somebody that old lived at home. | said well, he didn't
redly have any money.” (TR, 40).

20. http:/AMmww.dictionary.com/cgi-bin/dict.pl 2erm=blacklisting

21. Whigtleblower provisions do not protect workers from unreasonable or arbitrary actions on the part
of an employer -- rather, they only protect workers from actions taken in retaiation for engaging in
activities protected by the ERA. Collinsv. Florida Power Corp., 91-ERA-47 and 49 (Sec'y May
15, 1995). Whistleblowing is not directly concerned with safety standards, only the deviation from or
the flouting of them. Norrisv. Lumbermen's Mut. Casualty Co., 881 F2d 1144 (1st Cir. 1989). The
federa "whigtleblower" gatutes promote enforcement of environmenta laws by protecting employees
who ad agovernment enforcement agency. Willy v. Coastal Corp., 855 F.2d 1160 (5th Cir. 1988).

22. 42 U.S.CA. 8 7622 United States Code Annotated Title 42. The Public Health and Welfare
Chapter 85--air Pollution Prevention and Control Subchapter lii--general Provisions 8§ 7622. Employee
protection.

23. By andogy to Title VIl cases, an employer is prohibited from retdiating against an employee who
has “opposed” any practice by the employer made unlawful under Title VII; and prohibits an employer
from retdiating againg an employee who has “participated” in any manner in an investigationo under
Title VII. To establish aclam under ether the “Oppostion” or “Participation” Clause, Plantiff must
meet show that: (1) he engaged in activity protected by Title VII; (2) this exercise of protected rights
was known to Defendants: (3) Defendants thereafter took an adverse employment action against
Paintiff, or Plantiff was subjected to severe or pervasive retdiatory harassment by a supervisor; and
(4) there was a causa connection between the protected activity and the adverse employment action or
harassment. Johnson, 215 F.3d at 578; see Morris, 201 F.3d at 792 (citing Canitia v. Yellow
Freight Sys., Inc., 903 F.2d 1064, 1066 (6™ Cir. 1990). If Plaintiff establishes a primafacie case
under ether clause, then the burden shifts to Defendants to articulate a legitimate, nondiscriminatory
reason for Plaintiff’ sdischarge. |d. (ating McDonnell Douglass, 411 U.S. at 802, 93 S.Ct. 1817).
Paintiff must then demongtrate that the proffered reason was not the true reason for the employment
action, i.e., that the reason was a mere pretext for discrimination. 1d. at 578-79.

22. TVA advisesthat the matter has been re-litigated.

25. Although Mr. Fine admitted a hearing that he initialed the letter to OSHA on Mr. Marquand's
behdlf.

26. Miriam Webster’ s Collegiate Dictionary, http:/Awww.m-w.comny.

27. Privileges: 29CFR § 18.501 Generdl rule.
Except as otherwise required by the Congtitution of the United States, or provided by Act of Congress,
or by rules or regulations prescribed by the administrative agency pursuant to statutory authority, or
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pursuant to executive order, the privilege of awitness, person, government, State, or political
subdivison thereof shdl be governed by the principles of the common law as they may be interpreted
by the courts of the United States in the light of reason and experience. However with respect to an
element of aclam or defense asto which State law suppliesthe rule of decision, the privilege of a
witness, person, government, State, or political subdivison thereof shal be determined in accordance
with State law.

28. Congt Art. IV § 2, dl. 1: Section 2. The Citizens of each State shdl be entitled to dl Privileges and
Immunities of Citizensin the severd States.

29. In somejurisdictions, such asin Cdifornia, aquaified privilege to perform investigationsin a
workers compensation venue is established by statute. Under Cdifornialaw, a statement is privileged if
it involves a communication, without malice, to a person interested therein, (1) by onewho isaso
interested, or (2) by one who stands in such arelation to the person interested as to afford a reasonable
ground for supposing the motive for the communication innocent, or (3) who is requested by the person
interested to give the information. Maynard v. City of San Jose, 37 F.3d 1396, 66 Fair
Empl.Prac.Cas. (BNA) 123 9th Cir.(Ca.) Oct 13, 1994.

No smilar statutory privilege exists with respect to TVA.

30. In the case of whether the court reporter was entitled to a qudified privilege, were acommon-law
judge to perform areporter's function, she might well be acting in an adminigtrative capacity, for which
there is no absolute immunity. Id.

31. “We intend no disrespect to the officer gpplying for awarrant by observing that his action, while a
vitd part of the adminigtration of crimind justice, is further removed from the judiciad phase of crimind
proceedings than the act of a prosecutor in seeking an indictment. Further- more, ... the prosecutor's
act in seeking an indictment is but the first step in the process of seeking a conviction.... Thus, we shied
the prosecutor seeking an indictment because any lesser immunity could impair the performance of a
central actor inthejudicid process. 1d.” In Antoine, a court reporter was found not absolutely
immune from damages liahility for falling to produce a transcript of afederd crimind trid. Respondents
bear the burden of establishing the judtification for the absolute immunity they clam, which depends on
the immunity historicaly accorded officids like them a common law and the interests behind it,

32. A conditiond privilege can be logt if it is abused because of the publisher's lack of belief or
reasonable grounds for belief in the truth of the defamatory matter. Schafroth v. Baker, 276 Or. 39,
45, 553 P.2d 1046 (1976); Carroll v. Bayerische Landesbank, 150 F.Supp.2d 531(S.D.N.Y .,
2001) ; Taggart v. Drake Univ., 549 N.W.2d 796, 803 (Iowa 1996); Haywood v. Lucent
Technologies, Inc., 2001 WL 1355282 (N.D.III.E.Div.,2001);Rice v. Rose & Atkinson, 2001 WL
1589626 (S.D.W.Va.,2001). In Sneev. Carter-Wallace, Inc., 2001 WL 849734, ( EDPa., Jul 02,
2001), Snee clamed that Carter-Wallace defamed him when it repesated false and mideading
statements made by two co-workers to other Carter-Wallace employees and prospective employers,
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the court found: "a quaified privilege extends to an employer who responds in good faith to the specific
inquiries of athird party regarding the qudifications of an employee’. After reviewing the facts, applying
the concept in a defamation setting, the court determied that Snee falled to demondtrate that the
defendant abused the quadified privilege with respect to any of the categories of defamatory statements
by acting in reckless disregard of the statements truth or falsity. Under New Jersey law, a plaintiff must
dlege aufficient facts indicative of “excessve publication” to defeat the operation of this privilege.
Schwartz v. Leasametric, Inc., 224 N.J.Super. 21, 539 A.2d 744,N.J.Super.A.D. Mar 23, 1988;
Dairy Stores, Inc. v. Sentinel Pub. Co., Inc., 191 N.J.Super. 202, 207, 465 A.2d 953 (Law
Div.1983), aff'd 0.b. 198 N.J.Super. 19, 486 A.2d 344 (App.Div.1985), aff'd 104 N.J. 125, 516
A.2d 220 (1986).

33. When he tedtified that Yates involvement was initiated by aworkers compensation inquiry.

34. TVA did not raise whether Y ates mission was based on privileged “ advice from counsd”. In any
event, | do not accept that there is such a defense, especialy when the investigation goes beyond the
ostensible purpose of the mission.

35. Fresh v. Cutter, 73 Md. 87, 20 A. 774 (1890); Doane v. Grew, 220 Mass. 171, 107 N.E. 620
(1915); Carroll v. Owen, 178 Mich. 551, 146 N.W. 168 (1914); Sneev. Carter-Wallace, I nc.,
supra; Erickson v. Marsh & McLennan Co., supra.

36. See Case No. 1999-CAA-25, September 10, 1999; CX-1, CX-2.

37. Yates used objections as an occasion to assert that his memory was faulty. For example,

e TR, 62-65. Asthe TVA representative, Y ates was privy to the entire argument relating to thisissue
prior to giving testimony. He had an opportunity to refresh his memory as he listened to the
proceedings, if not in 1992, in 1999. At that time, he attended a meseting regarding Pickett’s 1999
complaint and furnished information about Pickett to lawyers handling that clam.

38. “Tyndd|l’ s testimony does not meet the Daubert/Kumho sandards. By his own admission,
Tynddl’s“methodology” consisted solely of assuming the truth of the matters asserted in Pickett’s
complaint (Tyndall Dedl. 1 2). Based on his declaration, it is clear he made no independent
investigation of the facts and relied soldly on what he was told either by Pickett or Pickett's counsel.
Thereis no indication that he questioned Mr. Green, the only other individua who was a participant in
the meseting at Oak Ridge Fabricators on March 30, 2001. Instead, his* expert” analyss appearsto
have congsted of nothing more than reading the complaint.

“In addition, Tyndall claims that he has not seen any records concerning Agent Y ates
“interviews’ (Tynddl Decl. 3). It isundisputed, however, that TVA sent acopy of Agent Yaes
April 9, 2001, memorandum (RX-5) describing his conversation with Mr. Green and hislater telephone
conversation with Pickett to Pickett’s counsel viafacsamile on September 11 (TVA respondents
prehearing submission at 7). Tyndd|’s declaration was not executed until September 12 (Tyndal Decl.
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a 3). Either Tyndall was not provided with this report or he sSmply refused to consider it.

Tyndal produced nothing to warrant the admission of histestimony as an expert. He did not consider
the evidence available to him, made no investigation of the facts, and based his* opinion” on nothing
more than Pickett’ s salf-serving hearsay statements. Accordingly, his opinion isinherently unreligble
and thus inadmissble under the Daubert/Kumho Tire standard.

39. Tynddl*s declaration aso evidences an extreme bias againgt employers. In thefirgt ingtance, heisa
former client of Pickett*s counsdl (see Tyndall v. EPA, 93-CAA-6, 95-CAA-5, 96-CAA-2 (ALT
Sept. 17, 1996) and therefore should be seen as beholden to counsal and willing to say anything he
believed would be of use to counsd. He further proclaims that he “was the prevailing plaintiff in a DOL
environmenta whistleblower case and know (Sc) firg-hand the extent to which federd employers will
go to violate whistleblower rights’ (Tynddl Decl. 1 10). Thisbiasis aso evident concerning TVA
specificaly. ALJ-27.

40. See Michad Graham, “Application of the Rules of Evidence in Adminigtrative Agency Forma
Adversaria Adjudications. A New Approach”, 1991 U.III.L.Rev. 353 and Richard Pierce, Use of the
Federal Rules of Evidencein Federal Agency Adjudications, 39 Admin.L.Rev. 1 (1987).
“Today, it iswell accepted in federa courts that "relevant evidence not admissiblein court, including
hearsay, isadmissble a an adminidrative hearing.” Tyrav. Secretary of HHS, 896 F.2d 1024,
1030 (6th Cir.1990) cited in Charles H. Koch, Jr., Administrative Law And Practice Updated,
2001-2002 Pocket Part . “That isto say that an agency may act arbitrarily if it fails to admit or to
congder thereliable hearsay. Thisis epecidly true where the adminidirative gpped authority regjectsthe
evidence even though the presiding officer gave it some credence.” 1d.

41. Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951); Beck v. Mathews, 601 F.2d 376
(Sth Cir. 1979); Holland Furnace Co. v. FTC, 295 F.2d 302 (7th Cir. 1961); NLRB v.
International Brotherhood of Electrical Workers, 432 F.2d 965 (8th Cir. 1970). By analogy, the
Department of Labor Benefits Review Board Board, smilar too the ARB  will not interfere with
credibility determinations made by an ALJ unlessthey are "inherently incredible and patently
unreasonable.” Cordero v. Triple A Machine Shop, 580 F.2d 1331, 1335, 8 BRBS 744, 747 (9th
Cir. 1978), cert. denied, 440 U.S. 911 (1979); Phillipsv. California Stevedore & Ballast Co., 9
BRBS 13 (1978).

42. Tennessee Valley Authority Act, 16 U.S.C. § 831t: Offenses; finesand punishment
(& Larceny, embezzlement and converson All generd pend satutes relating to the larceny,
embezzlement, conversion, or to the improper handling, retention, use, or disposal of public moneys or
property of the United States, shall apply to the moneys and property of the Corporation and to
moneys and properties of the United States intrusted to the Corporation.
(b) False entry, report or satement Any person who, with intent to defraud the Corporation,
or to deceive any director, officer, or employee of the Corporation or any officer or
employee of the United States (1) makes any fase entry in any book of the Corporation, or
(2) makesany fdsereport or satement for the Corporation, shdl, upon conviction thereof,
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be fined not more than $10,000 or imprisoned not more than five years, or both.
(c). Conspiracy to defraud Any person who shall receive any compensation, rebate, or
reward, or shdl enter into any conspiracy, colluson, or agreement, express or implied, with
intent to defraud the Corporation or wrongfully and unlawfully to defeat its purposes, shdl,
on conviction thereof, be fined not more than $5,000 or imprisoned not more than five years, or
both.

16 U.S.C. § 831t. (May 18, 1933, ch. 32, Sec. 21, 48 Stat. 68)(Emphasis added).

43. 29 CFR 88 18.38 Ex parte communications.
(& The adminigrative law judge shdl not consult any person, or party, on any fact in issue
unless upon natice and opportunity for al parties to participate. Communications by the Office
of Adminigrative Law Judges, the assigned judge, or any party for the sole purpose of
scheduling hearings or requesting extensions of time are not considered ex-parte
communications, except that dl other parties shdl be notified of such request by the requesting
party and be given an opportunity to respond thereto.
(b) Sanctions. A party or participant who makes a prohibited ex parte communication, or who
encourages or solicits another to make any such communication, may be subject to any
gppropriate sanction or sanctions, including, but not limited to, excluson from the proceedings
and adverse ruling on the issue which is the subject of the prohibited communication.
SOURCE: 48 FR 32538, July 15, 1983.

44. Seegenerally, 1 CharlesH. Koch, Administrative Law and Practice ' 2.23-.24 (2d ed. 1997);
Kenneth C. Davis and Richard J. Pierce, J., Administrative Law Treatise ' 9.5 (3d ed. 1994); Jerry
L. Mashaw, Due Process in the Administrative State 107- 53 (1985); Edward L. Rubin, Due
Process and the Administrative State, 72 CALIF. L. Rev. 1044, 1130-78 (1984).

45. In some gates, there is a prohibition againgt any ex par te communication when the opponent has
counsd unlessit is made:
(1) in the course of the officid proceeding in the cause;
(2) inwriting if the lawyer promptly delivers a copy of the writing to the opposing counsd or to
the adverse party if not represented by alawyer;
(3) oraly upon notice to opposing counsdl or to the adverse party if not represented by a
lawyer; or
(4) as otherwise authorized by law.
Rules Regulating The Florida Bar: Chapter 4. Rules of Professonal Conduct, Rule 4-3.5,
Impartidity and Decorum of the Tribund (in part pertinent). Under this rule, OSHA would qualify asan
“officd”.

46. Although the ex parte rule can not be gpplied at the OSHA levd, it may be that the decisond
independence of dl adjudicatorsis condtitutiondly protected. Perry v. McGinnis, 209 F.3d 597, 603-
08 (6th cir. 2000) (termination of state AL J because of agency's disagreement with his decisons states
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clam of Frst Amendment violaion); Harrison v. Coffman, 35 F.Supp.2d 722 (E.D.Ark. 1999).
47. On or about September 16, 2001.

48. | permitted the filing, and listened to argument but denied the cross motions on the merits, as
materid facts were at issue.

49. Although Mr. Fine admitrted that he initided and sent the brief.

50. I note that the date of this section is contained in the Handbook dated April 5, 2001 and the
disputed activity occurred March 30, but the internal OIG investigation was not complete until April 17.

51. “ He asked me how I'd fed if one of my workers was, you know, saying his back was hurting,
wasn't working and he went to work for somebody ese’.

52. See Case No. 1999-CAA-25, September 10, 1999; CX-1, CX-2.
53. Such acommunication must be motivated at least in part by protected activity. Id.

54. See New York Timesv. Sullivan, 376 U.S. 254, 280, 84 S.Ct. 710, 726, 11 L.Ed.2d 686, 706
(1964)).

55. Moreover, if he did not have actud notice he should have known it.

56. Pickett did not address the issue fully by brief or by his Proposed Findings. In Berry v. Bd. of
Supervisors of LSU, 715 F.2d 971 (5th Cir. 1983), cert. denied, 479 U.S. 868 (1986), the Court
identified the following three factors as bearing on this determination:

(1) Subject matter. Do the acts "involve the same type of discrimination, tending to connect
them in acontinuing violation?' Berry at 981. See Graham v. Adams, 640 F. Supp. 535,
538-539 (D.D.C. 1986) (continuing violation allegations must connect remote clamsto
incidents addressed by damstimely filed).

(2) Frequency. Arethe acts "recurring . . . or more in the nature of an isolated work assgnment
or employment decison?' Berry at 981. Under this factor, a complainant can establish a
continuing violation ether through a series of discriminatory acts againg an individud or a
repondent's policy of discrimination againgt a group of individuas. Green v. Los Angeles
Cty. Superintendent of Sch., 883 F.2d 1472, 1480-1481 (Sth Cir. 1989). The distinction is
between "'sporadic outbreaks of discrimination and a dogged pattern.” Bruno v. Western
Elec. Co., 829 F.2d at 961, quoting Shehadeh v. Chesapeake & Potomac Tel. Co., 595
F.2d 711, 725 n.73 (D.C. Cir. 1978) (In Bruno, the court focused on the defendant's intent
"to take any action necessary to get rid of plaintiff” in affirming the didrict court's finding of a
continuing violation).

(3) Degree of permanence. Does the act have the degree of permanence which should trigger
an employee's awareness of and duty to assert his or her rights, or which should indicate to the
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employee that the continued existence of the adverse consequences of the act isto be expected
without being dependent on a continuing intent to discriminate? Berry at 981.

In considering thisfactor, the court in Waltman v. Int'l Paper Co., reasoned: Acts of
harassment that creete an offengive or hogtile environment generaly do not have the same
degree of permanence as, for example, the loss of a promotion. If the person harassing a
plantiff leaves his job, the harassment ends; the harassment is dependent on a continuing intent
to harass. In contrast, when a person who denies a plaintiff a promotion leaves, the plaintiff is
gtill without a promotion even though there is no longer any intent to discriminate. In this latter
example, there is an dement of permanence to the discriminatory action, which should, in most
cases, dert aplantiff that her rights have been violated. 875 F.2d at 476.

All three are lacking based on my findings.

57. In essence, Pickett requests reinstatement to the position he might have had if he had not been
injured in 1988. | note that in the prior claim, Pickett had requested re-employment with TVA and that
thisis contained in CX-2 as an attachment of the materidsthat TVA sent to OSHA. Hewantsdl of
the raises, sick, annud and officia leave, promotions, benefits and retirement benefits that he would
have accrued “based upon the probability that Mr. Pickett would have been a TVA powerplant
production manager or supervisor”.

58. See report of Kenneth B. Carpenter, M.D., aboard certified psychiatrist (CX-2, 113-116, 133-
135). In 1991, Sdly T. Avery, Ph.D., diagnosed dysthymia and a somataform pain disorder.

59. | note also cases such as Blackburn v. Metric Constructors, Inc., 86- ERA-4 (Sec'y Oct. 30,
1991) (Decision on damages and attorney fees), dip op. at 14-17. A zero award was given ;
complainant suffered little if any economic harm which would have tended to support his assertions of
loss of self esteem and metal distress. | do not consider these because | find that Pickett and Green are
credible.

60. The verdict dso included punitive damages. Thisis addressed, infra.
61. See Turturro v. Continental Airlines, 128 F.Supp.2d 170 (S.D.N.Y ., 2001).

62. Inre: Tennessee Valley Authority, EPA Docket No. 2000-04-008, EPA Appeals Board,
September 15, 2000 Fina Order on Reconsideration, on the web at:
<http:/Mmww.epa.gov/boarddec/disk11/tva.pdf> (188 pages); Envirotech Corp. v. Tennessee
Valley Authority, 715 F.2supp. 190 (W.D. Ky. 1998), noting: “TVA was compelled by a consent
decree entered in Tennessee Thoracic Society v. Aubrey Wagner, C.A. No. 77-3286-NA-CV
(M.D. Tenn. 1978) to reduce the output of fly-ash particulates and sulfur dioxide...” See aso
Duquesne Light Co. V. EPA, 698 F.2d 456, 469n13 (D.C. Cir. 1983)(TVA joined industry in
unsuccessful gppea from EPA pollution regulations).

63. See Case No. 1999-CAA-25, September 10, 1999; CX-1, CX-2.
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64. Note that Title VIl has certain limits on punitive damages based on the number of employees.
(A) inthe case of arespondent who has more than 14 and fewer than 101 employeesin each
of 20 or more caendar weeks in the current or preceding calendar year, $50,000;
(B) in the case of arespondent who has more than 100 and fewer than 201 employeesin each
of 20 or more caendar weeks in the current or preceding calendar year, $100,000; and
(©) in the case of arespondent who has more than 200 and fewer than 501 employeesin each
of 20 or more caendar weeks in the current or preceding calendar year, $200,000; and
(D) inthe case of arespondent who has more than 500 employees in each of 20 or more
caendar weeks in the current or preceding caendar year, $300,000.

65. Number 13, using Pickett’s numbersin his Proposed Findings.
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